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The Right Honourable JohN DxLRVYMPLE, 
Lord Provoſt of the * of Edinburgh, and 
others 3 ©: 


T0 THE 


PETITION of Jaws STODDART, Eſq; late Old Provoſt, and. 


- JaMES STIRIING, Eq; late one of the Bailies of ſaid City, and. 
Others, 
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55 March 3. 1778. 


The Right "URI Joun DarRyMPLE, 
Lord Provoſt of. the City of e and 
others; i 


PE ETA 0 N of Jauzs STopparrT, Eſq; late Old Provoſt, and 


Juks STIRLING, Fig 1 255 one of the Bailies of ſaid City, and 
Others, 9 


Magiſtrates and Merchants of the Guildry. The firſt time, 
it would ſeem, that the Crafts or Trades claimed a repre- 
ſentation in the Town Council was in the 1508, when they 


preferred a petition to the Council, praying to have fix or eight of 
their nuraber admitted to fit at che Board, and declared capable of 
being elected Bailiffs and other officers ; to which petition they reeei- 


ved for anſwer, That rhe Council would mak na alteratioun or in- 


novatioun theirupon, but advyce of the King” s Heeneſs and his Parli- 


ment. 4 Coun. Regis. VI. p. 26. 


MarTLAND, in a paſſage of 15 Hiſtory of Edinburgb, quoted in 


the information for the petitioners, p. 3. after taking notice of this 
applicati ion from the Crafts, obſerves, © A difficulty ariſes concern- 
| 4 ng the above petition, biz. Whether the application made at this 
time to the Council by the Crafts was to have the number already 
A | | therein 


ANSWER 5 


"HE Town Council of Edinburgh originally conſiſted of the 
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* firſt admitted into the Councils of our Scottiſh Burghs.“ 


ved ſuch a doubt with reſpect to the Town Council of Edin- 
burgh. It appears, from Book IV. of his hiſtory, which contain; 
an account of arts and companies, that theſe ſocieties were all crea- 


and the earlieſt is dated no further back than 1475; fo that it 


There can be no doubt, therefore, it was a novelty which the petition 
demanded ; and indeed the anſwer by the Council imports as much, | 


ted, bearing date the 4th April 1552, it appears, that at that time 
two Craftſmen had a ſeat in the Town Council of Edinburgh. 


Buy a letter from Queen Mary in 1559, recited in the information 
for the petitioners, p. 3. it appears, that the Craftſmen had been 
turned out of Council after 1552, and reſtored in 15 56. But that 
even after their reſtitution in that year, the Provoſt, Bailies, and 


letter by the Queen finds they were entitled to do. In ſhort, it is e- 
vident, that the Crafts did not obtain a repreſentation in the Town 
Council of Edinburgh, without a great ſtruggle; but how or when 
cannot be preciſely aſcertained. It is certain, however, that they 
were repreſented in Council before 1582; for, in that year, diſputes 


bout the election of Magittrates, and other political queſtions, they 
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© therein-increaſed ; or, that a certain number of them might, fo 
the firſt time, be admitted to ſit and vote in the ſaid Council, dye. 
not appear; yet, as by an act of Parliament in the reign of Tame; 
* HI. every Craft was empowered to chooſe one of their trade to Vote 
at the election of officers within the burgh, I think, it may be 
preſumed, that this time bids the faireſt for Craftſmen being at 


THE act Mr Maitland refers to is 1469, c. 29.3 but, if he had ad. 
verted to the dates of the ſeals of cauſe of the ſeveral Incorporation; 
which he has given in a ſubſequent chapter, he would not have mo- 


ted by ſeals of cauſe from the Common Council of Edinburgh, 


was impoſſible for any Craftſman to obtain admiſhon into the 
Town Council of Edinburgh, by virtue of the ſtatute 1469. Very fe 
of theſe ſeals of cauſe bear date before the 1508, when the above pe- 
tition was preferred by the Crafts for admiſhon into the Council 


From a record of the Convention of Burghs, to be afterwards ſta- 


Council had refuſed to allow them to vote at elections, which this. 


having come to a great height between the Merchants and Crafts, a- 
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on the one part, by Mr Michael Chiſholm, Andrew Scleater, and 


others, Merchants, being on the Council of ſaid burgh, for them- King ha 


ſelves, and in name and behalf, and as commiioners for the haill Mer- v 
4 chants indevellers of the Jaid ng: * 


Ox the ether part, by James Ferguſon bower, John Bairnsfathcr 
tailor, two of the Craftſmen being on the Council of the ſaid burgh, 
Gubert Frimroſe Deacon of the Surgeons, and the other Deacons of 
the different Incorporatious, for themſelves, and in name, and be- 
„ half, and as commiſſioners for the hall Craftſmen indwellers of the 

98 Jaid 1964. 85 he 95 
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 Uzon this ſubmiſſion, King James VI. pronounced a decreet-ar- 552 yer” 
22. 1553, 


bitral, afterwards ratified in Parhament, and which has ſince been 
denominated the Sell. 


By this ſett, the Magiſtrates, ; i. e. Provoſt, Bailies, Dean of Guild, 
and Treaſurer, are to be, in all time coming, choſen from the e ate 
and calling of Merchants.” The Council is to conſiſt of ten Merchants, 
vis. the Old Provoſt, jour Old Bailies, Dean . Guild and Treaſurer of 
the year immediately preceding, and three merchants to be added to 
them; and allo, to conſiſt of eight Craftſmen, whereof fix to be Dea- 
cons, and twa other Craftſmen, making in whole eighteen perſons ; 
and this beſides the office-men of that year, Viz. the Provoſt, Bailies, 
Dean of Guild, and Treaſurer. 


Ir is pe rtabd, ” That the auld manner of giving in of tickets be 
the Deakens, out of the quhilk the wa Craftſmen were yearly 
| © choſen, to be abrogat, ceaſe, and expyre, in all tymes coming, 
5 * „ ſwa that the ſaids ta Craftſmen ſhall be choſen yearly without 


„ any ingiving of tickets, indifferently, of the beſt and worthieſt of Ele gion of 
„ the Crafts, be the faids! Provoſt, Bailies, Dean of Guild, Theaſur- the two 
er, and Council allanerly —Sicklike, anent the lytts to be Baillies, Coun 

* they fall not be dividet nor caſten in four rankis, three to every 2 88 8 | 


rank, as they were wont to be, bot to be choſen indifferently, ane 
out of the twelff lytts, anuther out of eleven lytts, the third out 
* of ten, and the fourth out of nyne yo, 


= 6 


& Alt to che to the ſaid election, it is found 510 to WED at 
che chooſing of the Deakens of Crafts, quhilks are fourteen in 
number, to wit, Chirurgeans, Goldimyths, Skinners, Furriers, 


Hammermen, Wrights, Maſons, . Baxters, Fleſhers, Election of 
6c Cordeners, the Deacons, 


7 


6— - Py be ä 
= g — — — ——— þ 
— — * 


PER * bo 
- 2 I 


—— 
"4 TOY * 
n r eee 8 : 
1 "_ 


. * » . ww 4 


* 
. three ret . 


— 
be e cp 
——— — 


—— 
—— —— p — oe 


"a - —— os ae — Tꝓ—ẽ 
22 
5 > — he 1 be a 


141 


_—_ e Cordeners, Webſters, Waukers, Bonnet-makers, ſwa the Dea 
| AN „ kens now preſent ſhall ſtand and continue quhill the third coun. 
| „ cil-day of before the auld time of electioun of the new Council, 
1 * quhilk was on the Wedneſday next preceeding the feaſt of Mi- 
| * chaelmas. Upon the quilk third council-day, the Provoſt, Ball- 
ö lies, and Council now ſtandand, extending to nyneteen perſons; 
N and fra thencefurth yearly, and: ilk year, the Provoſt, Baillies, 
1 and Council, conſtitut of the ſaid twenty-five pesſons, fall call in 
| before them the ſaid Deakons of Crafts, every ane ſeverallie, an 
| * enquire their opinion and judgment of the beft and worthieſ] of their 
| 385 crafts. Thereafter, the ſaid Provoſt, Baillies, and Council, {ha} 
ll « nominate and lyti three perſons of the maiſt diſcreet, godlie, and 
1 1 80 qualified perſons of every ane of the ſaid fourteen crafts, maiſt 
expert hand- labourers of their awen craft, burgeſles and ſeemen 
of the brugh of Edinburgh, whereof the auld Deaken hall be one, 
and cauſe deliver their names to the Deakens every ane accordin 
to their craft, quhilk Deakens, on the morne thereafter, fall aſ- 
„ ſembell and conveyne their crafts, and every craft by themſelves 
© furth of their names, fall ele& ane perſon who fall be their Draken 
for that year; and, upon the next council-day after the faid e- 
lection, the auld Deakens, with ſome of the maiſters of their 
* crafts, fall preſent the new Deakens to the Council, quha {all au- 
oy thorile them in their olfces. 
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« Nexr, to coho to this dletion of the new Council, the ſaid 

day. of preſenting the new Deakens ; the Proveſt, Baillies, and | 

E * Counſel, now ſtandand of nineteen perfons; and, fra thencefurth, 

Election of the ſaid day yearly, the Proveſt, Baillies, and A | of tæweny 
rc 8s .* five perſons, fall chooſe, ſurth of the faids fourteen Deakens, /i 

Deacons. / * perſons to be adjoyned with the new Gonne for the year to come, 

and to have ſpecial vote in lytting and chooſeing of the Proveſt, 

„ Baillies, and Counſel; and the fame day the auld ſix Deakens, 

, Juhilk was upon the Counſel the year preceeding, to be remo- 

ved and have na farther vote for that year, except ſome of them 


6 be of the number of the new elected Deakens. 


0 LUCLL& TEC; upon the Wedneſday next a Michael 
„ maſs ilk year, the Proveſt, Baillies, Dean of Guild, Theanturer, 
„ and ten Merchants of the Counſel, and the. faid fix Deak-ns, and 

„ twa Craftſmen, and in the haill raenty-froc perſons, and twenty 
Election of « votes, be reaſon of the Proveſt's twa votes ordinarily {tandand, at 


the new b All times, lall conveen and chooſe the new Counſel co the * 
Oun - 


6444 


of eighteen nerſons : ; to wit, the auld Proveſt, Baillies, Dean of 

Gild, and Theaſurer of that year; and the Rid {1x Deakens to 
make thretteen perſons. thereof, and to them to be choſen three 
Merchants, and twa Craftſmen, and thir perſoas to be callit the 
New Counſel; and, if any perſon of the Merchants, choſen upon 
the new Countiel, happens to be put on the lytt of an uther oflice, 

and promovit thereto, an uther fall be choſen, in his room, be the: 


ſaids Proveſt, Baillies, and Counſcl. 


„ Thredly, To proceed to the choofing of the! lytts, to the Nlagi- 
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the ſaid new Counſel of eighteen perſons, and the auld Counſe 


ſtrates and Ollice-men, lic as Provelt, Baillies, Dean of Gild, a 


1185 10 
Theaſurer, upon the Friday next thereafter * there {all conve 


= 
11 Leets for the 
N agiftrates. 


conſtitut of twelff perſons, viz, Ten Me rchants; and twa Craftſ- 
men, and, in the haill, thr etty perſons to the Proveſt's 9 wet 


& / 5 


« Fonurthly, To proceed to the electing and chooſing of "Yi PE 4 
Magiſtrates and Office-men, upon the Teuſday next, after Mi- 


bk 2 


chaelmaſs yearly : : There ſall conveene the ſaids thretty perſons of 


* pew and auld Council, and with them the reſt of the Beakens of 


Crafts, wwhilks are not of the Council, extending to eight perſons ; ; the Flec ion of 


haill per ſons ſwa conveenand, extending to chretty gh! pe rlons the Map 
— he Proveſt's odde vote, whairoff twenty Merchants, and e oh ” races. 
en Craftſmen ; whilks perſons ſhall begin at the 3 of the 5 
volt, and every ane, in their own ran nk, give their votes to ſik a8 


they find meet for the well of the town, according to their con- 


bier ce and knawledre, but feid or favour ; and on whom the 


Lai 


greateſt number of votes {all fall, that he be {worn, recciv: it, and 


— 


admittit Frovolt for that year, ind {wa to proceed thor Ove . 


Each 


i 


of the Baillies, Dean of Gild, and Theafſurer, quhill th > fal q ele: 


tion be completely endlit. The ſaids Provoſt: Baillies, Dean of 
Gild, Treaſurer, and Council, electit, as faid 15, l in the 
„ hat ill taventy-frve Leila, They only, and nae others, all have the 


full ggverment and > me. of 75 2 haill common. veill of wy 


WW, 


Is 4 diein EL E 4 f 
1 in all things, as the Proveft, Baillics, aud Connc:l thereof 


= of any other burgh "Mp of before, or may have herea frer, 8 


. | grantit 0 this Town , be our foveragn Lordis maiſt noble progen! 


tne laws or conſuetud le of this realme, infeftments, and privil. Zes, 
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Alſenters 
ſupplicd. 


ett of the 
Town, en- 


croached u- 6 tion of the Town's common good be cleared before the Exchequer, 


pon the 


Trades. 


. 


„ perſonallie warnit and abſent, the reſt compearand, fall have pry 
% proceed. If amie of the Provoſt, Baillies, and Council, be ab— 
Ce | 


+] 


* offices in burgh; in granting of extents, contributions, empr 


5 
mits, and ſickhke ; bigging of common warkis; and in diſponing 
of che common good, above the ſum of 20 /, togeddir. ; 
'* PROVIDING nevertheleſs, "That the Deakens, not of the Cyuy-i! 
or any of them, beand perſonally warned to that effect, and ah. 
** lenting themſelves, ſwa oft the laſt Deaken, or any uther that waz 
in lytt with him that year, ſall ſupple their rowme, and they beang 


ce 


£6 


£6 


ſent, the reſt who are preſent hall chooe anuther in their roo.” 


In 1683, an encroachment was attempted by Mr Drummond, 
then Provolt, upon the method 'preſcribed by the decreet-arbitra], 
or ſett, as to the leers for Deacons. Ot this Lord Fountainhall gives 
the following account, vol. I. p. 239.: ** September 24. 1682, A 


committee of the Privy Council was called extraordinary, to in:i- WF .. 


„mate to the Magiſtrates of Edinburgh the King's pleaſure, ſent «4 
< Cown to them by a letter of Middleton, bis Secretary, recommeid- . 
© ing tothe Town-Council to chuſe Bailie Drummond to be their Pi- WM. © 


1 Be ag . 
%, as a diſintereſted perſon, till the accounts of the miſapplica- 0 


and annulling Sir James Rochead's taking in James Hamilton a; 
his conjunct in the clerkſhip. This letter, with the ſtrength of the | 
* bjiaſs and genius of the Town againſt them, broke Rochead and 
„ Kinloch's party in the Town Council; whereon Sir James Fleming, 
* then Provoit, to get in Bailie Crawford and others of their own 
faction the enſuing year, made an act, that whoſoever refuſed to 
accept an oflice, ſhould pay 500 J. Sterling of fine. But fo ſoon as 
*© Drummond was Provoſt, he reſcinded this act, and got in Bailies 
* of his own deſiring, and made two acts to pleaſe the Trades and | 
“% Town; the one was taking away the ſentence-money from tie 
„ clerk, and applying it, as is expected, to pay the Guard or 
“ Watch-money, pro tanto, to eaſe the neighbours of that ceſs. 2, 
© That the Town Council ſhall ever hereafter give out to the Trades 
&* three f their own fix given in by them, that our of the/e e 
the Trades may chooſe one to be their Deacon. This conceth,n 
* abridges the Merchants power much, and gives away, 2% 
* the Trades, a great jewel, by which they ſometimes over-awel 
& the Trades: For, when the Merchants did not like any cf tte 
“ Trades fix, they gave them out three, «which were none of th; 
* neither was this contrary to King James's ſett, or decreet-arbitral 


6 3729, Ihe act made in 1675, diſcharging clerks bo wer n 
| | elected, 


CES 


„ much uncleanneſs. 


| „ their Deacon. 


1 


« eeclions, reſcinded by Rochead, was now revived: again. 40%, That 
« no woman ſerve in taverns or low cellars, becauſe it occaſions 
This was not put in execution, becauſe they 


« were feed for this year incoming before the act was made; but 


« they promiſed to obferve ir next year. The cauſeway whores 


„ were trapped by the ofhcers, pretending themſelves to be ſoldiers, 
and were impriſoned. 
iaſenſibly the Town of Edinburgh has the liberty of their free elections 
iner oached up, without much clamour ; becauſe, in this particu- 
(© Jag it went with their own inclinations.” 


This new Lords bring in new laws; ink 


Daun O NP act reſpecting the bovis, mentioned by Lord Foun- 


E cxinhall, is as follows: ; 


Of. 17. 1683. 


« Tae ſame day, anent the petition given in to them by the Dea- 


„ cons of Crafts for themſelves, and in name and behalf of the haill 
« Crafts, mentioning, That whereas the order of electing Deacons 
of Crafts is appointed by the ſett to be after this manner: 5 
the Provoſt, Bailies, and Council ſhould every year call in before 2m mond's 


That 


ack of Couns 


them the fourteen Deacons of the Crafts, every one ſeverally, and cil, incroach- 
require their opinion and judgment of the beſt and worthieſt ofingon the de. 
their Crafts; thereafter the Provoſt, 
| © nominate and leet three perſons of the moſt difcreet, Goc. By 


reste bit Fi al 
OT * tt. 


Bailies, and Council {hall 


which it ig evident, that the true intent and meaning of the ſett | 18, 


hat the Provoſt, Bailies, and Council ſhould nominate and leet 
three perſons of theſe perſons given in by every Craft, as the beſt 
: (6 


and worthieſt of their Crafts, out of which they are to chooſe 
Vet notwithſtanding, by an unjuſt cuſtom and 
„practice, theſe ſeveral years bypaſt, the Provolt, Bailies, and 
© Council did not nominate and leet three perſons of theſe given in 
CL by the ſeveral Crafts: And albeit the Crafts gave in fix perſons, 
bens to the uſual cuſtom, of the beſt and worthieſt of their 
„ Crafts; yet the Provoſt, Bailies, and Council, without reſpect to 
the liſt given in by the Crafts, did ordinarily name three other 
12 than of theſe ſix given in by the Crafts, and oft-times of 
* the meaneſt and molt inconſiderable of the Crafts ; which was 
done of purpoſe to carry on their own defigns, and, in effect, did 
tend altogether to exclude the Crafts, from having a vote in the 
F election of the Magittrates, which is downright contrair to the 
þ craving therefore, the ſaid Lord Provoſt, Bailies, and Coun- 
| Cl, might be pleated to ordain, that, in all time coming, that 
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e the Provoſt, Bailies, and Council, might nominate three perſon, 
& of the fix, that ſhall be given in, in a Wit by the ſeveral Crafts, cf 
e the beſt and worthieſt of the Crafts, out of which three ſo +, be 
named, and leeted by the Council, the ſeveral Crafts {hall chat 


© their Deacogs yearly, conform to the ſett, as the petition bears T5; 1 
* which, together with the ſett or decroctoarbicral, betwixt the Y 15 
„ chants and Crafts of this City, which 1s the ground of all their 6 
cc 
elections, being conſidered by the Council, they fand, and he. 8 
** by finds, That it is the true intent and meaning of ce ſett, that 66 
5 he opinions of the Deacons of the Crafts of the reſpective Ine: Fl 20 
„ porations, ſhould be followed by the Council, in the leeting gt 5 
“ Deacons, they being molt knowing what perſons are fit to 1 4 
© choſen Deacons ; and therefore, that the reſpective Incorporation 0 
© of Tradcs, always giving into the Council {ix of the ableſt. bel y; 
© qualified, and expert hand-labourers of their reſpective calling, 
** freemen of their Incorporations, yearly, to the Council, con ira 
eto the ſett and cuſtom. It is unanimoutly condeſcendec a a2 4. Tr 
« greed, likeas, the Council hereby unanimouſly condeſcend any E To 
* agree, ſtature and ordain, that the ſeveral Incorporations of the F be 
"BY City (hall have three of theſe fix perſons given out to th LCM, out I hep 
© of which three, the reſpecti ve Deacons 1s yearly to be choſen; and Au 
this they ſtatute and or dem to be a conflant rule, as to the manu by 
0 le: ting $9 Deacous, in all time bered ter. be. 
IN order to enforce this inerdachment ack 1t would appear, had [ 
Tn not been ſubmitred to, the Trades aid a declarator before Ro | | 1 
broupht by Court of Seſſion, of dh Lord ctr rogers gives the following 2c- WM ents 
the Trades count, vol. I. p. 275. 28th February 1684. Harcus reported ti: vote 
n declarator raiſed by the Trades of Edinburgh, aud their Deacon a i and 
e gainſt the e ee founded on King James VI. his decrect-e the) 
© hitral, and a late act of the Town Council of Edinburgh, in 005 »- WT tlic 
«©. ber laſt, That the Crafts hall get out three of theſe given in 61 then, WF Cou 
„ in liſt to be Deacons; and the Lords declared in favours of {aid : 100 7 
e and that it /bould nt be lawful to the Merchant Council 4% gre | tor} | L 
«© out any but three of their own fix, The Trades alledged this -en 
lege was given them for quitting their right at the time of the ce. che! 
„ creet-arbitral, that one of the Bailies nid be a tradeſinan ; and Th 
that the purer times, near to the ſaid decreet, which was che bet able 
« interpreter of it, inviolably obſerved it, till, of late, f faction pre wy 


„% vailing, Sir James Stewart, Provoſt, began to give them ou: othe 
„three than any of their ſix, and then comme: ly they. pitched vp 
aon the poorelk and molt unworthy of the Trade to be their 4 


(6 


If o7{; 
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« horſes in their votes; et the decreet-arbitral runs only, that the Ma- 

« giſtrates ſhall ak the advice of the Deacons of Trades, who is the 

a fitteſþ. to ſucceed them, but does not limit them to a number of ſix, more 

« or fewer. (which cuſtom hath fince ſtared in ſix) ; and, Conſilium non 
« off obligatorimm. Some of the Lords were for referring the caſe to 

« his Majeſty, to explain his grand-father's decreec-arbitral in 1 583 

« (which is unclear in many things), as being a point of govern- 
« ment ; others, that trial and probation ſhould have been led, what 

« has been the uniform practice theſe forty years bygone, in which 

«© caſe the Trades would have Isft it; however, it carried but by one 

« vote, and Carſe was non liguet. Though the Trades, while Trades, 

cannot now be Magiſtrates, yet this declarator does now give them 
« an influence in electing them, and may be the ſeed of much animoſi- 
« ty between the two ; for, by act, the Merchants may even yet 

pretend, the fix offered in the liſt are not of the moſt worthy, as it 

is required they be.“ on 


IN 1721, differences again aroſe, and were occaſioned by the 
| Trades ſetting up without authority from the ſett of the City or the 
| Town Council, the office of Convener, The title of Convener had 
: been long borne by one of the Deacons, and paſſed over b v the Coun- 
eil, as harmleſs, and of no conſequence. But, in September 1721, 
Andrew Wardrope, the then Convener, having inſiſted to be received 
t by the Council in that ſpecial character, the Council anſwered, That 
be was already qualified as a Deacon, and there was no mention 6f the 
© ofice of Convener in the ſet, | 


| THis gave the alarm to the Trades, who, in October following, 
H . — q | | wed 
entered a claim, that the Extraordinary Deacons ſhould be allowed to 
vote in the choice of all proxies; and the Deacon of the Surgeons, 
I 3 1 1 EEE | | | . . 
and certain of the other Deacons, preſented a ſuſpenſion, with which 
W they conjoined a reduction, tor voiding the laſt election; and they, at 
che ſame time, ' accuſed the Treaſurer, and other members of the 
Council, of groſs miſmanagement of the City-revenue, 


| the funds of the community; to which the Dean of Guild anſwered, 
That theſe perſons had ated a part unbecoming dutiful and peace- 
| able burgeſſes; and that it was reaſonable the fundamental rights of 
| tic community ſhould be defended upon the Town's charges, 


C 


IMMEDIATELY after this, the parties to that action entered a pro- No 17 
tet in Council, againſt defraying the charges of defending it out of 1721 


OR. 1. 
1728. 


a member of all committees, for preparing accoinpts, reviling c- 
compts, poor's affairs, Oc. Oc. Anſwered, I Hat the Mice Cr 


cc 


mould have a vote in the election of the Bailies and office-bearers of 
the ſuburbs, which was refuted, 


15 allowed to vote in the election of a member of Parliament. 


nary Deacons. He was 1 in theſe words: That the Council 


% have been a g of ence againſt the rules of the conſtitution,” 


* cons ablented, notwithſtanding of an execution of warning ret: arned 
againſt them; whereupon the other members proceeded, and decla- 


[ 10 ] 
IT would ſcem, that the ſuſpenſion and reduction above mentioneꝗ 
had been compromiſed, and every thing remained quiet till the 1727, 


ſave that the Convener annually claimed to be qualified in that cha. 
racter, and * the ſame anfwer annually returned to him. 


A PROTEST was taken n the "RIEL BO Deacons being 


AT is fins time, the Council having, actortliing to their power; 
and immemorial uſage, judged of the qualification of ſome of the e. 
lectors of the Deacons of the Waukers and the Candlemakers, th: 
Deacons proteſted, That this power of the Council was e to 
the ſett, and to the decreet of declarator 1684. 


THE Contents: for the F xtraordinary Deacons, craved, That their 
vote ſhould be allowed on chooſing proxies for Trades Counſellors; to 


which it was anſwered, That the Deacons, not of eh Council, have, 
by the conſtitution, no vote an theſe caſes. 


Tur Convener next proteſted, That no committee could legIly be 
appointed by the Council, without the concurrence of the Fxtraordi- 


** proceeded according to the rules of the ſett, the fundamental con- 


6 ſtitution, and mm emorial practice; and that to have allowed the 
* Extraordinary Deacons a vote in the choice of committees, would 


Tk Convener next proteſted, ce That he, virtute officii, ſhould be 


vener was unknown in the conflitution z; and that, till then, neithe 
„% he nor any Extraor dinary Deacou pretended to be capable of being a 
wh member of committees,” 


Tar Convener next proteſted, That the F:traordinary Deacons 


AT the next © Council meeting, of this d ate, the . xtraordinary Des. 


red, 


3 6 
| Hl [14 
red, That all acts ae by them ſhould be as valid as if the Extra- | "Mi 
ordinary Deacons had been preſent, and they did proceed accord- „ 
1 ll if 
S THE Extraordinary Deacons continued to abſent, and the Council Ot FIG 1 l 
— 5 [| | 
|: | e 
II Extraordinary Deacons appeared, and proteſted, That the Nor 12 Wi 
E whole procedure of the Council in their abſence was null; becauſe, b A dab 1 1 | 
the ſett, they ſhould have called the laſt deacons, or thoſe of the leet _ 
E with them. Anſwered, ** That the Council's buſineſs could not ſton - 16 
0 by the affected abſence of the Extraordinary Deacons, who w ere 1 
not neceflary ; ; and that the calling of the laſt deacon was o nly ne- 44 
| © cefſary in the annual election, when, by. the ſett, the Council be- Wi 


L 855 to be full.” 


j MarTERS having gone this length, a declarator was raifed at the 
E inſtance of the Convener and his breckecen. for Lavig the decreet 
1684 enforced ; aud claiming every right ay priviledge proteſted ; 


- - , . 0 - , 
1 — — — 
at . 4 - by , 
* 


tor, and every orher right which they could deviſe. — 
E NEexT Council-day, the Convener protec ſted, That the declarator wean 6. 0 
I of olds 1 
Would not be defended at the expence of the community; and the 1H 
Council proceſted, That none of the incorporations money y 3hould be = 
_ in carrying on 1 this deelaratofßf. | 17.4 
: nz ſame day a motion was made, That as ſundry di ficulties had 

— ey reſpecting the 1 import and meaning of fix, dat clauſes of the 


1 t of the city; and, that in reſpect the proceſs of declarator, now 
commenced at the inſtance of the Cr aftſmen, contains ſeveral con- 
E clufons hurtful to the Merchants, ſubverſive of the powers be- 
0 row to the Ordinar Council; and. inconfiltent with the ſett; 
Y vrais that the Magiſtrates ſhould be empowered to raiſe and 
carry on a proceis of reduction and declarator before the Court of 
3 Neben. at the inſtance of the Council, againſt the Craftſmen, upon 
VER; head, articie, matter, and thing, that to them thall appear 
Bt cellary, to aſcertain the POWCrs belonging to the Ordinary Coun- 
| «il by the ſett, and to explain the rights and privileges belonging 


W (0 tl: 0 corporation of Craftſmen, and the powers belonging to the : 1 Li 
1 Urdinary Conncil ; and to defend the aforeſaid proceſs 551 50 a- 1 
or, ralſed at the . of the Craftſmen, in ſo far as it ſhall ap- . 1 

2 to the Viagutrates to be inconkiſtent * ich che ſetr, ur e wh 
2 expence,” | | 40 
THE 1 | 
44 if 

HA 

19 

44 

— —— —ͤ— ä P . — —— _ i 


'F | Dec: I 3. 
| 1728. 
| 
| 


1729. 
Feb. 12. 
1729. 


1779. 


ing the decreet of declarator, at the inſtance of the Trades 


contrair to the act of ſeit.” 


Jan. 24. 


the Extraordinary Deacons. 


66 


March 14. 


l 172 ] 


THE heads of the propoſed declarator, at the inſtance of the Mer. 
chant Council, were preſented and approved of: 


THE ſummons concluded,“ That it is the undoubied right of the 
** Ordinary Council, after having taken the opinion of the Deacons 
„of Crafts ſeverally, touching the fitteſt perſons among them t, 
* ſaccced to the office of deaconry, to give out a liſt of three of Uk 
** craft, agreeable to the act of ſett, in order to their making choice 
"* their Deacons ; ; and that the Council 1s not obliged to rake. n a 
oy long leet of fix, in order to make a ſhort leet of three, notwitſtang. 
„dated 


"2 28th February 1084, does direct the ſame, becauſe it is directly 


THE Extraordinary Deacons again abſented from Council. 


Ar the next meeting, of this date, the Convener again proteſted, 
That the procedure of Council Was null, in reſpect of the a bſence of 
Anſwered: That thirteen was a 

* quorum of the wages Connell; fourteen had appeared ; and 

that the Council do their duty in ſummoning the Extraording ny 
8 Deacons ; and, if they do not attend, the Council ae other- 

wile 1t would be giving a negative to the Fs traordinary E Deacons, 
which would be ridiculous,” 


Or this date, the Lord Provoſt, Magiſtrates, and Council, with, | 
the Deacons of the Crafts, Ordinary and Extraordinary, “ being 
'* fully perſuaded, That, were the matters now in diſpute between 
*© Magiſtrates and Council, and the fourteen Corporations of Crattt- 
** men in this city, herein after mentioned, compromiſed by an ar- 
© bitration, it would tend very much to the benefit and welfare ol 

this whole community ; and having entire truſt and confidence in 
„ the great honour, integrity, and judgment, of the Right Hie 

* able Archibald Earl of lay; and having had many unque eſtion=| 
able proofs of his Lordſhip's ſincere affection to this city; there- 

fore, do hereby unammoully reſolve, conclude, and agree, That 

there be a ſubmiſſion made to his Lordſhip, as ſole arbitr ator of all 

« and differences depending betwixt the Magiſtrates and} 
« Council, and the fourteen Corporations of Craftſmen of this cit), 
25 touching the rights, powers, and privileges, belonging be th 
** ſaid Magiſtrates and Council, and the rights, powers, "and privi: 


- leges, belonging to the ſaid fourteen Corporations, in the e omg 


I 


of the Magiſtrates, Deacons, and other officers of the ſaid city, 
« on the adminiſtration and management of the revenues thereto be- 
„ longing, as the ſame are ſer forth in the mutual proceſs of decla- 
« racor ; therefore, it is thereby appointed, that a ſubmiſſion be exe- 
« cute accordingly.” 1 Te 


| Tax ſubmiſſion was execute, lodged with my Lord llay, together 
F vith every writing and document which either party judged neceſla- 
| ry to offer in ſupport of their reſpective claims. And, 


Uros the 8th April 1730, the record bears, That a letter from 
the Right Honourable Archibald Earl of Ilay, addreſſed to the 
„Lord Provoſt, with the decreet-arbitral pronounced and awarded 
| « by his Lorditip, upon the matters to him ſubmitted, were ſeve- 


„ ny ordered the Jame to be inviolably obJjerved, and to be re- 
„„ | 72 | | 
“corded. 


Lokb ILAY's letter was alſo recorded, and is as follows: 


5 My LoRD, 


| © that accuracy which the importance of the ſubject deſerves; eſpe- 
| © cially, ſince the week that I had allotted for the extending the notes, 

| © 1 was unfortunately ſeized with ſo ſevere a fit of ſickneſs, that it 
| © was with great difficulty I was able to finith it: However, if I 
| © have, in any meaſure, contributed to the peace of the city, I ſhall 


| © | have not been able to ſatisfy all parties concerned, I have this 
comfort, that I have done it impartially, according to the dictates 


ing to the rules of law, right reaſon, and the ęvidents, or prece- 
dents, laid before me. This, I hope, will beget, in the minds 
| of the citizens, a candid and favourable opinion of my endea- 
| ours, to prevent further diſputes ſo prejudicial to the intereſt of 
I the city, However thort I may have fallen in my poor attempt 
| © ſerve them, I ſhall ever wiſh all proſperity to the city; and, in 
conſequence mult be, my Lord,” Oc. 


| draught of a letter, in return, was approved of by the Council, 
Md Extraordinary Deacons, in the following terms: | 
D My 


«* rally read, and the Council, with the Extraordinary Deacons, una- 
/ 5 
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| ©] here incloſe my decreet-arbitral, concerning the ſett of the city Lord Llay's 
„Edinburgh. I very much fear that I have not drawn it up with ft letter 


with his de- 


| © think myſelf very happy; and if, by the contents of this decreet, 


of my conſcience and, as my weak capacity enables me, accord- 


: 

\ 

: 
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% Mr LokRp, 
ll Anſwers to WE beg leave to lay hold of this opportunity, he very earlich 
i} Lord Ihy et that could happen of our Lord Provoſt's going to London, to en- 
| | by the Coun- 6 
it; eil * preſs by him our moſt ſincere and hearty acknowledgment of your 


= ** Lordlhip's extraordinary goodneſs to this City. Your Lord(hi;y, 
** favourable diſpolition towards us, in accepting of the hy of. 
| ** fice of umpire of our unhappy differences, at a time when a ſpiri 
1 of defection prevailed too much amongſt us, to the prear prejy. 
1 | 0 dice of the City, had, even then, the ellect to reſtore peace ang 
quiet amongſt the inhabitants : But the extraordinary care and 
trouble your Lordſhip has ſince taken, in the determination of ; 
the points in controverſy, will (we are confident) ſecure the eich 
* of this City for the future, and re-eſtabliſh, amongſt us inbahi 
tants, concord and harmony, even to lateſt poſterity, ſince there 
A 1 dubiety, that perpetual ſubject and fund of defection is non 
effectually removed, and a plain and obvious rule eſtabliſhed for 
our conduct in all time coming. | 
„We, my Lord, who have the honour and happineſs to rcay the 
immediate fruits of your Lordſhip's labours, cannot enough ei 
Preſs our ſincere and grateful thanks, for the great obligat 
* this City lies under to the family of Argyle: But, as your lod: 
*© {hip has been pleaſed to expreſs ſo extraordinary a concern far t 
proſperity and welfare of this City, we are perſuaded, that 19 
thing can be more agreeable to your Lordihip, than that we, 
our part, ſhould, by our after-conduct, convince the world tha 
your Lordſhip has not only removed the Cauſe of diviſions zl 
anmoſities from amongſt us, but allo all ſpirit and Atipoktion cy 
differ; that the common affairs of the city may be carried on 9 
the beſt advantage, with harmony and unanimity, and that 
* Lordibip may have the pleaſure ro look on the proſperity of 0 
“City as, in a great meafure, the effect of your own Jabours ; ug 
can only aſſure your Lordſhip, that we have a molt juſt an: i deen 
ſenſe of the great favour done us, and ſhall think ourſelwes, uy 
particular, very happy, ſo long as we ſhall be b w ich) your 
* Lord{hip's conntenance and protection. This we cannot hope 00 
* deſerve: That we ſhall endeavour always ſo 3 ou! ſelves 
that we may ſay with truth, on all occaſions, we are, wich 0 


1 cc 


j molt profound duty and reſpect, my Lord, Oe. Signed ig 
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Council, in preſence, and by the unanimous appointment of u 
_ *. Council, by (Sic fubſeribs t) Par RICK LINDSAY Provoſt, Lal 
1 ** burgh, April 8. 1730. 
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To this an 3 was returned by Lord Ilay, as follows 


: 8.) 
© My Lon, 

« ] received your Lordſkip's letter, in name of the Town Coun- Lord Tlay's 
« cj} of the City of Edinburgh.; wherein the Council have been return to the 
« pleaſed to expreſs ſo much fatisfaction on the endeavours I had yg 
| « vfed to accommodate the late unhappy differences between the 
| © Merchants and the Trades, by the decrect-arbitral which I ſent to 
66 "ou The great difficulty which I juſtly foreſaw, in the under- 
taking to wks a determination upon the ſubmiſſion, very much 
1 168 the pleaſure I have in the unexpected ſuc ceſs of it. 1 
J am more and more convinced, that peace and quiet, and a 5 
jalance between the contending degrees of your citizens, is ja 
KK preſerable, even in point of intereſt. to each fide, than any ad- 
vantage 1 could have decreed to either of them, 1 hope you um- 
prove this preſent mutual friendſhip among you, to the advan- 
tage of the intereſt of the City, the frugal | management of your 
$ © revenue, and the encouraging your trade. In all which, I hall 
ever be proud in obeying your commands, and will alw ays be 
„ ſenſible of the great honour done me, in your having repoled 0 
14 great a tr uſt in one ſo little capable of] it, and your Kind! neſs and 
| «6 cando! ar, 1n ac cepting my determination with ſo much approba- 
tion. 1am,” Obe. 


Is this ſubmiſſion, the Trades came before Lord Ilay, with the 
Laecree 1084 in their hand, and inſiſted that his Lord{hip would 
Inake the walz e of the Icets perpetual, which. he did by the fol- 
Blowing c clauſe, 3 in the - decreet-arbitral Pronounged : © Finds 


of 

3 
Mt 
A * 
9 

8 

1 


5 de-! locts ella. 
cerns, and ordains, That the uſage and cuſtom of preſenting leets Uliſacd, 
of fix perſons, made by the ſeveral lncorporations, and atteſted 

£ by their relpecbire clerks, to the Magiſtrates ang Comnen, in or- 

der to their making ſhort lects of three for election of Deacons 

be inviclably for ever obſerwed; and that the. f wt leets be ern 


p by ther, out of Jaud Ie ts of fix; reg "One and legally. made and at- 
| tejied,” | 


43-4497 


way ILAY, by | this decreet, fa cher finds, decerns, and de- 

chrres, That the Deacons Extraordinary, or not of the Council, have 

a vote in chooſing pronies for the abſent members of the or: dinary 

Council, at the annual election, in all fieps whe: 0 W have a Extreerdi: 

| 15 97 1 be prejent : And alſo 8 d ecerns, ande cola res, That ar 8 acon 

the r right of calling the Council, ordins Ty and extrac r nary, be- for nan, 

| ny to the P rovolt, br Preſes of t he meeting; and upon an exe- in caes 

cution returned, 01 the members being ſummoned by 'the- id their 
„ Provoſt adnutted. 


Cog 


* ef ; 
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t Provoſt, or Preſes, his order, thirteen of the Ordinary and ſc ven- 
% teen of the Extraordinary Council, may proceed, and act in th; 


© {ame manner as if all the members were preſent : Finds, decerns, ir 
* and declares, That the Council, ordinary and extraordinar;, n 
„% have the ſole power and right of governing the Trinity Hol- de 
“ pital, and cannot delegate the ſame to any other perſon or perſon; D 
* whatſoever. . | . do 
Ay further, ſinds, decerns, and declares, That the ſaid Ex. 
© traordinary Deacons of Crafts have right to give their ſpecial vote Ss 
and conſultation annually, in electing and chuſing the member; 10 
Further pri- “ of the Dean of Guild Court of Edinburgh; but that they have 10 of 
vileges of . w9te in the election of the officers of the Train Bands, the Con- 7 
dinary Dea- flables, and Bailies of the public markets of the city, and thei 1 
cons. H afliſtants, Kirk and College Treaſurers, Stentmaſters, and Aydi- gen 
tors of the Town's accompts, nor in electing and chuſing the — 
* Baron Bailies of the ſuburbs, namely, the Bailies of Leith, Canon- Haw 
98 gate, Portſburgh, and Calton, the Magiſtrates and Ordinary e 
% Council having the only right of chuſing the ſaid officers, But | for | 
& finds, decerns, and declares, That the ſaid Extraordinary Deacons Aut 
© have a righr, and ought to be adjoined with the Ordinary Coun- | 15 
„ il, at leaſt, ought to be legally called for that end, when they ö re 
* are to proceed to the election of Provoſt, Bailies, Dean of Guild, — 
or Treaſurer, or to ſet feus, or any manner of tacks, attour the 
yearly rouping on Martimas Even, or to give benefices and other 3 
& offices within the burgh, or to grant extents, contributions, em- | "vg 
«© priments, and concerning public buildings, or to diſpoſe of the E rity 
common good above the ſum of 20 J. Scots together: And further, 93 
„ finds the ſaid Extraordinary Deacons have right to vote in chu- EC 
fing committees for dehberating upon and preparing all or any of * 
the {aid matters, and are alſo capable of being members of the FE 
& ſaid committees : And as to the article of commiſſioners for and Ty 
from the burgh, which includes the caſe relating to the privilege b. - 
of Parliament, the ſame is hereby to receive no determination, 0: . 1 
„ conſent, and at the deſire of both parties.“ 4 5 
„ - 1 „„die of 
FOM the detail above given it is manifeſt, That the practice 0 „ Pes 
giving in a leet of ſix from the Incorporations to the Town Counc!, gil 


inſtead of being a grievance or burden upon the Trades, in which . 
22 light they have affected to view it for a very few years palt, was con- 
e ſidered, by their predeceſſors in 1684, and downwards, as an ng 
be a valuable 9able right, which they long ſtruggled for, and at laſt attained, akte 


f | + 

L 8 5 N N * * 7 (19 
pririlge b) much oppoſition, and not according to juſtice, there being no WH.” | 
the Cratts. | , iN 


n 
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a King James's decree obliging the Council to chuſe three out of fix 
named by the Deacons of the Incorporations. All that King James's 
| decree directs is, That they enquire the opinion and judgment of the 
| Deacons, as to who is the beſt and worthieſt of their Craft ; but it 
does not oblige the Council to follow the opinion of the Deacons, 


| of three out of a leet of {ix given in by the Incorporations. But, i 


ur Trades, for many years, remained ſatisfied with the acquiſi- Attempt to 
tion they had made as above, of obliging the Council to return a leet 


$144 
alter the u- 4 
ſage in the | 


1763. 


in 
| 1763, the Council ſettled a miniſter in Edinburgh, as patrons, by 
| preſentation, not by popular call as formerly: This meafure gave 
general offence, and rendered many deſirous to bring about a change 
in the adminiſtration of the burgh ; and, as it was foreſeen, that the 
| propoſed alteration might be accompliſhed, if each Incorporation 
| were allowed to chuſe any one of their number they thought proper 
for being Deacon, without being laid under any reſtraint from leets, 
| 2 cry was raiſed, That it was moſt grievous and unjuſt to lay the 
Trades under any reſtraint ; and that they were well entitled to have 
| a free election of their Deacons, without any check or limitation 
from the Town Council. 175 8 


| IT is no wonder that this cry ſhould make ſome impreſſion, even 

upon impartial perſons, who were unacquainted with the hiſtory of 
this matter, and who did not attend to the conſequences of the inno- 

dation, which would infallibly fubvert the conſtitution of the City, 
and lodge the government in the hands of the Trades, who, though 
very reſpectable body, have no juſt claim to it. | 


| As to the Trades themſelves, they, as was natural, embraced it 
with ardour. All the Incorporations met, and prepared petitions to 
de preſented to the Council, praying them to paſs an act, diſchar- 
ging the practice of chuſing and preſenting leets to the Council, 
annually; and to declare, that it ſhould be in the power of every 
Incorporation within the City, in all time coming, to elcct their 
* Deacons at the uſual time, yearly, without previouſly making or 
giving in any leet or leets to the Magiſtrates and Conncil ;” and 
ity appointed their Deacons, ** to concur in all legal and proper 
, meaſures, to obtain an act of Council for chat effect; and an ap- 
brobation or confirmation thereof, by an act of the Convention of 


Ar a meeting of Council, of this date, though only eleven 2 June 29 
R . -—DEFS—1293- 


E 1 
bers of the Ordinary Council were preſent, yet, as the Eight Extra- 
ordinary Deacons attended, which made in all nineteen, a motion 
was made, that they ſhould proceed to buſineſs. This was oppoſed 
by Mr Drummond, then Lord Provoſt, on account of there not be- 
ing a quorum of the Ordinary Council, i. e. thirteen preſent ; and, 
therefore, he left che chair. | DS 


Tux meeting, however, choſe one of their number to be Preſes; 
and the petitions of the Incorporations, above mentioned, backed by 
applications from the Barbers and Candlemakers, being read, the 
Preſes produced the draught of an act of Council, whereby “ the 

Lord Provoſt, Magiſtrates, and Council, do conſent and agree, 
that the uſage and cuſtom of preſenting leets of fix perſons, made 
* by the ſeveral Incorporations, and atteſted by their reſpeQtive 
& clerks to the Magiſtrates and Council, in order to their making 
* ſhort leets of three, for election of Deacons, be, for the future, 
<4 aboliſhed and diſcharged ; and that it ſhall be lawful for every 

Incorporation within this City, in all time coming, to elect their 
<© Deacons at the uſual time yearly, without giving in any previous 
© leet or leets ro the Magiſtrates and Council, provided that this re- 

© gulation ſhall not take place until it be eſtabliſhed and approved of | 
* by the Convention of Royal Burghs ; and they hereby humbly 
© requeſt the ſaid Convention to ratify and approve the foreſaid re- 

„ gulation, by their authority, and to order the ſame to be recorded | 
in their books; and, for that purpoſe, they grant power and com- 
< miſſion to the N Provoſt, and their members to the enſuing 
Convention, or to any three of the Council, to make application | 

© to the Convention of Royal Burghs, in their name, for that pur- | 

„ poſe; and that the ſaid regulation ſhould take place at the firſt e- 
„ lection in September next.“ e 40 | 


Deo this, Mr Drummond, the Lord Provoſt, two Bailies, the 
Old Dean of Guild, the Old Treaſurer, and a Merchant Counſellor, 

' SuſpenGon offered a bill of ſuſpenſion, upon the following grounds, Imo, “The) 
obtained of *© proceedings of the meeting above mentioned were illegal, and 
ou at © contrary to the ſett, there being no quoram of the Council pre- 
70% 44 ſent; for, by the ſett, the Ordinary Council of twenty-five, and 
& no others, are to have the full government and adminiſtration 9 

„ the haill commonweal cf che burgh. The Extraordinary Deacon 
Hawe no vote, except in the particulars mentioned in the ſett, and i 

&« Jlay's decree; and, therefore, in all matters that come under tie 


5 deliberation of the Council, there muſt be a quorum of he 8 F 


.. . ——— ee recees 
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nary Council of twenty-five, in order to render their deeds valid; 

and, accordingly, Lord Ilay declares that quorum to be thirteen ; . 
and, as to what is there added, ſeventeen of the Extraordinary 
means no more but that, in ch particulars where the Extra- 
ordinary Deacons have a vote, the quorum muſt be ſeventeen, 
without mentioning how many of thoſe who are to be added to 
the quorum of the Ordinary Council ſhould be Extraordinary Dea- 
cons ; and accordingly, in practice, the Council never proceed to 
any ſort of buſineſs, till thirteen of the Ordinary Council are pre- 


ſent ; and, where ſeventeen are neceſſary, if one of theſe is an Ex- Wil; 
tr aordinary Deacon, it is reckoned a ſufficient quorum. Wi: 


. *£ 240, THE Council are in poſſeſſion of a ſert, eſtabliſhed by de- 
creet-arbitral, and ratified in Parliament; and the Deacons cannot 
be conſidered, in any other view, than parties, eſpecially, as an 
appointment was laid upon chem by their ſeveral Incorporations | 
to ſupport the alteration in Council; and though they had not 1 | " 
been parties, the Extraordinary Diacomns had no right ro vote in | | 


| | * the queſtion, it being none of the particular caſes, mentioned 1 in. 


i * the lett, in which they are to have a voice. q | 
(| 2 5 is not in the power . the \ Council to make any —_— 
5 « act, or regulation for altering the ſett of the burgh, eſtabliſhed by J 
d 1 Jecrantan bitral, and ratified in Parliament ; and indeed no power, _—_— 
5 * but that of the Legiſlature, can do ſo.” 2 WH 
0  - Tnis bill of ſuſpenſion, th anſwers, &*c. was reported to the | | 
ur- whole Lords, by Lord Barjarg, and paſſed; and the will of the let- Wl 1 
e- ters of ſuſpenſion is, That ye, in our name and authority, ſum- iT | 


* mon, warn, and charge James Stewart, C'c. Old Bailies, James e | 
6 « Thomſon, + Fa Extraordinary Deacons. to compear before the - 1! 
: Lords of our Council and Seſſion, bringing with them the foreſaid TY 
4 of Council, to be ſeen and conſidered by our ſaid Lords, and bee * 
* to hear and ſee the ſame, whole effect and execution thereof /mpli- Suſpenſion, 
* Cater ſuſpended, upon the ſaid ſuſpenders, for the reaſons and 1763. 
i cauſes foreſaid, and others to be proponed at diſcuſſing; And alſo 19 
to hear and ſee themſelves, and the other Members of the Town Coun- | 
* al, prohibited and 4. iſcharged from making any act, or regulation for 1 1 
% altering the ſett of the 3 The Council met upon the 67% of i 
July 1763, when one of the Bailies, concerned in making the act 114 
© of Council, then complained of, repreſented, * That their pro- 


: ceedings, reſpecting the alteration of the ſett, were then depend- 
e ing 


, — 


. — 0 nnn ̃²˙ Agr”, + gon rd 


L 


„fing before the Court of Seſſion, upon a ſuſpenſion: And although 


„ an undoubted quorum of the whole Council was then preſent, 
% whereby one of their reaſons {ſeemed to be removed; yet, out of 
* obedience and duty to the Court of Seſſion, he did not conſider 
the Council at liberty to take any ſteps at this meeting, towards 


% carrying into execution the reſolution laſt made; but moved, 
That they would approve the alteration propoſed, and take all 
« neceſſary ſteps for carrying the ſame into execution, as ſoon as 


they ſhould be at liberty, by judgment of the Court of Seſſion, 


to proceed; which reſolution was agreed ©; and an act made | my 


7 terms thereof. wth 


TRE ſaſpe non v was never called for, nor was the matter of the 
leets a ſubjea of complaint or converſation, till ſome little time be- 
15 the annual elections for the City, in 1776. 


Tas purſuer, Mr Stoddart, during the twelve ears, Som 1764, 
he fat in the Town Council of Edinburgh, in the various characters 
of Merchant Counſellor, Bailie, Dean of Guild, and Provoſt, never 
gave the leaft hint, that he thought the Trades had any reaſon to 
complain of the fett; but, having been diſappointed in a plan he 


had formed of modelling the Council, according to his views, at 


Michaelmas 1776, when his office of Provoſt expired, he, in order 
to gain the favour of the Trades, declared himſelf their champion, 
for procuring an alteration of the ſett, as to the leets. 


IN conſequence of this declaration, and the 3888 that had 


been formed upon it. The Extraordinary Deacons appeared in Coun- 
cil, and claimed a vote in the choice of a proxy, in 

Robert Fleming, ſecond Merchant Counſellor, and their demand 
was founded upon the clauſe above recited, in Lord Ilay's decreet- 
arbitral, 1 ** That the Deacons Extraordinary, or not of the 


15 * Council, have a vote in chooſing proxies for the abſent members 


* of the Ordinary Council at the annual election; and they further 
—_ It is a fact well known, that the whole Extraordinary 


+ Deacons, at leaſt a very conſiderable nurftber of them, in conſe- 


* quence of the right veſted in them by the foreſaid decreet-arbi- 
* tral, which conſtitutes part of the ſett of the Town, attend every 
Fe Council-day, and that the whole acts of Council paſs in their 
* name, as well as in the name of the Magiſtrates and Ordinary 
Council Deacons,” 


| To 


in the place of Mr 


To this it was anſwered, That, to ſuppoſe that the Fxtraordi- 
« nary Deacons ſhould have a vote in the choice of a proxy, for the 
« purpoſe of voting in a queſtion where they themſelves have no 


| « right, would be perfectly ridiculous, and has no foundation, 


« ejther in the ſett or in the practice of the burgh, or in the Earl of 
| « Jay's decreet-arbitral, which, after the words founded upon by 
che Deacons, immediately adds, in all feps where they have a right 
| © to be preſent. . Ez: 


Tt Council, accordingly, refuſed to allow the Extraordinary 


| Deacons a vote in the queſtion ; againſt which determination, Mr 
| Elder, one of the old Bailies, who was pleaſed to ſupport this extra- 


ordinary attempt, proteſted ; but this demand of the Deacons being 


| judged to be perfectly untenable, it was not at this time carried any 
| further. 1 e Ye 


Mn SToODDART, however, became the favourite of the Trades; 
and, of this date, made the following motion in Council : “* That 


© the Lord Provoſt, Magiſtrates, and remanent Members of the 


Feb. 19. 
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Town Council of Edinburgh, do now agree, to make an applica- - 


e tion to the annual Convention of the Royal Burghs, at their next 


| * meeting, to alter that part of the ſett of the Good Town, where- 
| * by each of the Incorporations is in uſe to give in a leet of fix per- 
ſons to the Town Council of Edinburgh, yearly, from whence a 
| © ſhort leet of three perſons is ſent back by the Town Council to 
each Incorporation, out of which they chooſe their Deacons re- 
| © ſpectively; and to declare, that each Incorporation of the City of 


Mr Stod- 


dart's Mo 


tion. 


Edinburgh ſhall be at liberty to elect a Deacon, yearly, in time 


| © coming, from any of their own freemen, in a free election, with- 
| © out any reſtraint or controul, by having their leets ſhortened by 
* the Town Council of Edinburgh.” 


Tars motion was oppoſed by the Lord Proveft, and twelve of the 
| Ordinary Council; but the ezght Extraordinary Deacons having in- 

liſted to. vote in the queſtion, and their votes being marked, it carried 
by a majority of eighteen to thirteen, to approve of the motion ; af- 


ter which, Mr Stoddart produced a draught of a petition to the Con- 


Vention, praying an alteration of the ſett, in terms of his motion, 
which was ordered to lie upon the table, for further confideration. 


THz Lord Provoſt and majority of the Ordinary Council who op- 
oled che motion, apprehending that the alteration which it aimed at 
| | = to 
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to be palpably illegal and unjuſt, preſented a pill of fifpchficn, which 


reaſon, which not only maintains, that it was not in the power of 


Page 3. 


came, in cours, before Lord Alva, Ordinary, who, after hearing 


dents, the grounds of ſuſpenſion argued upon were four: 1/, That 


them, and concluded with an argument in ſupport of the power of 
the Convention of Royal Burghs, which it erroneoully ſuppoſed (as 


the ſuſpenſion was paſt, though in fact 1 it had been e upon the 


to report, and ordered informations, 
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narrates the decreets-arbitral of King James and Lord Iay, the 4 
made in 1763 aboliſhing the leets, the ſuſpenſion obtained of thar 
act, the reaſons of which are recited verbatim, particularly the third 


the Town Council to make any act for altering the ſett, but that s 
power leſs that that of the Legiſlature could do Jo; and then the 
reaſons of ſuſpenſion which occurred, are ſtated as in the petition, 


"Th. petitioners made anſwers, and the now reſpondents gave in 
replies, in which the queſtion as to the power of the Convention wa; 
argued, But, Lord Gardenſton Ordinary having refuſed the bill, a- 
nother was preſented, on adviſing which, with anſwers, Lord Ken: net, 
Ordinary, paſled the fame ; and the ſaſpenſion having been expede; 


parties, ordered memorials. 
Acton DINGLY memorials were lodged, In that for the reſpon- 


any application for altering the ſett was barred by the ſuſpenſion 

1763. 2dly, Suppoſing that ſuſpenſion out of the way, that it was 
improper and ultra wires of the Town Council to alter, or take any 
ſtep for altering, the ſett. 34dly, That the act in queſtion was not in 
reality an act of the Town Council, the majority of the Ordinary | he 
Council having declared againſt it, and the queſtion having been 
carried by the Extraordinary Deacons, who had no title to vote in ir. | To | 
4thly, That it was not competent for the Convention of Royal Burghs ee 


to make the alteration . 5 | # 
THE memorial for the petitioners went through the different rea- ang 


ſons of ſuſpenſion, as ſtated in the bill, and endeavoured to anſwer Wi": 


does the preſent petition) not to have been called in queſtion till after 
bill, particularly 1 in che replies. 2 


THE Lord Ordinary, upon adviſing the memorials, took the calc 


AN information was accordingly given in for the reſpondents 
Which 
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which was a tranſcript of the memorial exhibited before the Lord 
Ordinary. But the petitioners gave in an information, which was 
Inuch fuller than their memorial, and endeavoured to anſwer the ſe- 
reral grounds of ſuſpenſion. ſtated in the memorial for the now re- 
zondents, except the ſecond, viz. the impropriety and incompetency 
ache Town Council's attempting to alter the ſett, to which no an- 
rer then was, yet has been, or (the reſpondents ſuppoſe) ever will 
de made. | 5 
Upon adviſing theſe informations, your Lordſhips pronounced the 7 
Mowing interlocutor: “ On report of the Lord Alva, and having 
© adviſed the informations Hine inde, the Lords ſuſtain the reaſons 
of ſuſpenſion, ſuſpend the letters ſmpliciter, and decern ;” againſt 
ich judgment the petition now to be anſwered reclaims. 

Tux petitioners ſet forth, That they reclaim againſt the interlocu- 
jr, © more particularly as it is altogether general, and does not di- 
linguith between the effect of one reaſon. of ſuſpenſion and ano- 
ther; whereas, even when the interlocutor was pronounced, they 
humbly apprehend, your Lordſhips did not mean to conſider all. 
the reaſons of ſuſpenſion as of equal force and validity; but that 
you did confider ſome of them particularly as the foundation of 
your opinion, whereas others were very little taken notice of.” 


Ind, in the prayer, the petitioners conclude to have every reaſon of 
penſion explicitly repelled. ; | 


To this it is anſwered, That the interlocutor under review is con- 
pred in the ſame terms, that interlocutors in queſtions brought on 
ſuſpenſion generally are. The ſtyle generally is, Suftain. the rea- 

1 of ſuſpenſion, and ſuſpend the letters ſimpliciter, though the ſu- 
ning the reaſons: of. ſuſpenſion. ſeems to be unneceſſary and redun- 


4. 
It. ; 


decn, however, is the ſtyle ; but it never was underſtood, that 
ky the Court meant to ſuſtain all the reaſons of ſuſpenſion ſtated 
the original bill. In this caſe nothing is more certain, than that 
Court neither had nor could have that meaning. For the Court 
ud only ſuſtain what was ſtated in the information for the reſpon- 
us; and, in that paper, the grounds of ſuſpenſion were different, 
u in number and ſubſtance, from thoſe ſtated in the original bill; 
ur our reaſons were ſtated: in the information; and the firſt being 
MWechon in point of form, founded on the ſuſpenſion 1763, was 


but 
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f but faintly touched: becauſe, the reſpondents, being under ng ,, 
14 pProehenſion as to the merits of the caſe, were by no means defirgy, , 
| | avoiding a determination, by inſiſting upon an objection in pig; of 
form; ſo that in truth, the reaſons of ſuſpenſion urged for the re- 
1 ſpondenrs were reduced to three; and accordingly it was upon ther 
| three the opinion of the Court was given. | 


T uE bill of ſuſpenſion for the reſpondents, and every other hill e 
the kind, after ſtating ſuch reaſons as occurred to the agent wl. 
draws it, concludes, ** and therefore, and for many additional re 
* ſons to be proponed at diſcuſſing.” Without this caveat, there cx 
be no doubt it would be competent for the ſuſpenders to add ths 
grounds and reaſons that had occurred after preſenting the bill; an 
accordingly this is done every day, in the anſwers, replies, duplie 
Oc. that frequently follow the bill of ſuſpenſion, new ground is take 
up on both fades, 35 | - 


AFTER the bill is paſt, the argument is frequently again new mg 
delled in the pleadings and papers that follow; ſome reaſons of {i 
penſion being frequently dropt, and others put in their place. Ye 
in all theſe caſes, the interlocutor /uſtams the reaſons of fujpenſi 

though it neither was nor could be the meaning to ſuſtain the re 
{ons in the original bill, but only thoſe reaſons that had been inf 
ed on. 5 152228110 e | 


FE I the preſent caſe, the reaſons of ſuſpenſion ſtated in the bill ug 
1 ſix. But, before mentioning theſe, the bill of ſuſpenfion for Prog 
1 Drummond in 1763, and the reaſons therein contained were recith 
derbatim. The laſt reaſon of that bill challenged the power of 
#4 : Convention. In ſupport of this challenge, nothing further was add 

i in the bill of ſuſpenſion ; but, in the replies, it was argued at /M 

length So the petitioners are quite miſtaken in ſuppoſing that 
_ objection had not occurred till after the bill of ſuſpenſion was pal 


AT the ſame time, it would be of no conſequence though that wh 
true; as it cannot be denied, that it was competent for them to 1Y 
model their reaſons of ſuſpenfion after the bill was palt; and 
their pleadings and papers, to paſs from ſome, and to add a 
Accordingly, in their memorial to the Ordinary, and information 
your Lordſhips, they did new-model the reaſons of ſuſpenÞb0n, eg 
cing them to four, or rather to three; for the firſt was meu; 


merely with a view that the Court might judge, whether ap * 
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Council in queſtion, was conſiſtent with form, and the reſpect due to 
the former ſuſpenſion; and accordingly it was only upon the three 
other grounds that opinions were delivered, and the judgment pro- 
ceeded ; ſo that the interlocutor, ſuſtaining the reaſons of ſutpenſion, 
can apply only to thoſe, being all that were inſiſted upon before the 
Court. 


WIr, therefore, the petitioners mean by bringing again into the 
field, all the reaſons of ſuſpenſion contained in the original bill, tho? 
ſome of theſe were not inſiſted upon by the reſpondents before your 
' Lordſhips; and by praying a judgment upon every reaſon, the re- 
{pondents are at a loſs to underſtand, unleſs they have it in view to 
attempt, by ſeparate queſtions being put, to get a judgment for them, 
though there ſhould be a great majority of the Court againf them; 


upon ſeparate grounds, and not upon the general iſſue between the 
parties. The reſpondents, however, are under no apprehenſion that 


practice of the Court to put ſeparate queſtions upon ſeparate argu- 
ments, but upon the general iſſue between the parties. At pronoun- 
cing the interlocutor under review, the queſtion was put in general, 
ſuſtain or repell the reaſons of ſuſpenſion 3 and the reſpondents can 
have no doubt it will be again put in general, if, upon review, there 
be any difference of opinion. . _ 


dinary Deacons to a vote, It was objected for the reſpondents, and 
one of the reaſons of ſuſpenſion, upon which they inſiſted before your 


Council of Edinburgh, but of an illegal aſſembly, beipg carried by 
the Extraordinary Deacons, who had no title to vote. 


In anſwer to this, the petitioners contend, that in a queſtion con- 


burgh, it was rational and proper to take the opinion of the full re- 
preſentation of the community, which conſiſts of ſeventeen Merchants 


VI. was ſigned by the whole thirty-three members of the Coun- 


the ſame way; that every act of Council bears the concurrence of 
the Deacons, Ordinary and Extraordinary; that the Extraordinary 
Deacons derive their right, not from the decreet-arbitral, but from 

3 the 


for ſuch, no doubt, may be the conſequence of putting the queſtion 


this demand will be liſtened to; as it is not, and ought not to be the 


THz firſt point argued in the petition is, the claim of the Extraor- 


Lordihips, that the act in queſtion was not the act of the Town 


cerning the alteration of any part of the ſett or conſtitution of the 


and fixteen Tradeſmen; that in 1583, the ſubmiſſion to King James 


al; and in 1729, the other ſubmiſſion to Lord Ilay was figned in 
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caſes in which the Extraordinary Deacons have a title to vote. 


commiſſioners for the Craftſmen, on the other part. The Extraor- 


vote in ſeveral caſes to which they were not 1ntitled, that, inter alia, 
gave riſe to the declarators above mentioned, which were. after wards 
ſubmitted to Lord Way. As the claims of the Extraordinary Deacons 
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for allowing them to vote, 1n a queſtion as to the alteration of th: 


155 incomprehenſible. 


and as repreſentatives of a part of the community. They derive their 
right from the decreet-arbitral of James VI. by which they are not 
members of the Council, nor repreſentatives there of any ſet of men, 


ex Mis members of che Council, the government of the City mull 


L 26 } 


the original conſtitution of the burgh, by which they are a Part of 
the repreſentation of the community; and therefore, their title to 
vote is not to be limited to the caſes mentioned in the decreets; for 
theſe meant only to ſettle the diſputed caſes, not to define all the 


ALL this argument is very eaſily obviated. The ſubmiſſion to 
King James was entered into, as above explained, by certain com— 
millioners for the Merchants, on the one part, and another ſet of 


dinary Deacons did not, and could not, ſubſcribe it, there being no 
ſuch perſons then Known under that deſignation; . they were intro- 
duced by King James's decreet-arbitral, under the denomination of 
Deacons not of the Council. 1 


Ix 1729, the Deacons not of the Council, who, by that time, had 
got the name of Extraordinary Deacons, having claimed a right to 


fell to be determined by his Lordihip, it is plain, that it was ab— 
ſolutely neceſſary that they ſhould ſign the ſubmiſſion, as parties, 
which they accordingly did; and Lord Ilay, in his err arbitral, 
ſpecified the caſes in which they were intitled to vote. In what re- 
ſpect their ſigning this ſubmiſſion, as parties, ſhould be a precedent 


ſett, or any other matter not ſpecified in the decreets-arbitral, pro- 
nounced for the purpoſe of aſcertaining the extent of their right, 3 15 


Tir ERE is no foundation for alledging, that the Extraordinary Dea- 
cons derived their right from the original conſtitution of the burgh, 


not even of the Trades; for the Trades are repreſented there by the 
fix Council Deacons, and two Trades Counſellors ; but the Extraor- 
dinary Deacons are mere checks and overſeers upon certain particu- 
lar occaſions. 


ws the fourteen Deacons, choſen by the Corporations, been al 


I 
"| 
_ 
2 


have 


rr - — 5 F qa Ok 


1271 


wk been veſted in the Trades, contr ary to juſtice, as well as the 
ſtatute law of the kingdom, This: led his Majeſty to the diſtinction 
betwixt Ordinary and Extraordinary Deacons. Six Deacons, with I 11.4 
two Trades Counſellors, were taken into the Council, as a ſufficient | | 
repreſentation of the Trades, and that was certainly as great a 4 | 
number as they had a juſt claim to; but as to the other eight Dea- "ly 
cons, they were made checks and overſeers only on certain occaſions, 11 
having no concern with the community, or repreſentation of any bind; | | 
for the Trades are repreſented in Council by the Council Deacons! and DD =. 
Trades Counſellors, as already {aid, and not by the Extraordinary 114 
Deacons in any ſhape, 1 | | 


9 

Fi 
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' 
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HENCE they are declared to be not of the Council; and the dif- 7 
ference between them and the Council is marked in « variety of par- "THY 
ticulars. Their preſence is not necellary ; nor are they fined for be- 71 
ing abſent. An act of Council is complete without them; but no- 
thing can be done unleſs a quorum, of the Ordinary Cunnet) be pre- 
ſent, When robes were beſtowed upon the Magiſtrates by the King, 
none were given to the eight Extraordinar y Deacons, who never walk 
in e with the reſt. 


* 
jy, _— — — — — — moe 4 
— — « - 
— 


. * 
3 
A 


Ir is not long fince the Extraordinary Deacons were led with 

a ſeat at the Council table. In former times, they attended behind 

the Ordinary Council, and were only called vp occaſionally by the 

Clerks, when any act was paſſing in which they had a voice, It 1 41 
appears, from a proteſt by the Convener, October 1728, that he, n 61 
at that time, inſiſted, when the Extraordinary Deacons have a vote, 114 
either the Council table ought to be enlarged, that they might have = 
ſeats, or otherwiſe the large t table ought to be taken away, and ſeats 1 
for the whole Council placed about che houſe for the members, and i! 
only a little table placed, at which the Lord Provoſt might fit and — ol 
the Clerk. But this requeſt was not regarded. Afterwards, how- | 
ever, it appears, from the Council hooks, that, on the iſt October 
1765, the Deacons, members of the Ordinary Council, begged that 
the Convener, though an Extraordinary Deacon, might, from perſonal 
favour, be allowed to fit at the Council table. 


As to the petitioners argument, that the decreet-arbitral deter- . 2 
mined only diſputed caſes, but did not define all the caſes in which = 
the Extraordinary Deacons were intitled to vote, the reſpondents . 
mult confeſs, that it appears to them very extraordinary. Their WH 
very 
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chants joincd iſſue with them upon theſe claims, and the arbiter de- 
termined that they had a title to vote in ſome particular ſteps, that 
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claimed, and from voting upon any other occaſion, whether they 
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had no title to vote on any other occaſion; and that when parties 


Burgh. | 


which the Extraordinary Deacons are intitled to a vote; and, it 1s 


£2. 3 EW 


very claiming to vote, in certain particular ſteps, did, of itſelf, imply, 
that they had no claim to vote in any other; and when the Mer- 


certainly excluded them from the other particulars which they had 


had claimed it before or not. 


IT was ſaid, A queſtion about altering the ſett was a caſus impr;. 
viſus the arbiter could not have under his view; and that, therefore, 
his decreet-arbitral could not determine whether the Extraordinary 
Deacons had a title to vote upon ſuch an occaſion or not. 


Dor: the nefpondems apprehend; - with * fubmifſion, | that the 
claim of the Extraordinary Deacons to vote, being reſtricted to cer- 
tain particulars, did, of itſelf, imply an acknowledgment that they 


joined iſſue upon this claim, and it was determined by arbitration, 
there was an end to the voting of the Extraordinary Deacons, except 
in as far as ſpecifically allowed by the decree pronounced by the 
arbiter. This would hold, even though the Extraordinary Deacons 
derived their right from the conſtitution of the burgh : But, as al- 
ready obſerved, that is by no means the cate; they derive their right 
trom King James's decreet-arbitral, „tk 


Bur, from whatever ſource they derive their right, it was cer- 
tainly ſubject to be modelled and reſtricted upon the different ſub- 
miſſions; and as decreets-arbitral were pronounced upon theſe ſeve- 
ral ſubmiſſions, aſcertaining the extent of their right, theſe decreets 
mult govern. 


B King James's decreet-arbitral, the eight Ordinary Deacons are 
declared to be not of the Council; and that the twenty-five, and v0 Y 
other, {hall have the full government and adminiſtration of the 


IT is clear, that, if the ſett had ſtopped here, the Extraordinary 
Deacons could not have claimed a vote in any one queſtion; and, 
conſequently, that they can claim to vote only in as far as the ſett 
contains an exception from the above general rule, and accordingly 
the ſett does molt accurately enumerate the different particulars in 


evident, 
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evident, that ſuch a queſtion, as that now under conſideration, falls 
under none of them, 


AFTER having declared, that the twenty-five perſons, and no o- "1 | 
thers, ſhall have the full adminiſtration and government of the hs 
burgh, the ſett adds, ** exceptand always thir cauſes followand, in the _ | 

_ * quhilks the haill fourteen Deacons of Crafts Jall be callit, and ad- - 
% joynit with them, to give their ſpecial vote and conjultation there- wy 
« unto; and then it proceeds to ſpecity the cauſes above ingroſled, =. 


Ix only remains, therefore, to enquire, whether a propoſal for al- 
tering the ſett falls under the exception. This is no queſtion at all, 1044 
it being perfectly clear, that a queition about an alteration of the _— 
ſett, is neither a tack nor a feu, nor rouping at Martinmas even, 


Oc. 


THAT the Extraordinary Deacons have been conſidered by this 
Court, not as repreſentatives of the Trades, appears from the judg- 
ment in the caſe, the Trades of Burntifland againſt the Town, which 
is thus ſtated by Lord Stair, 20th January 1681 : The Lords 
“ found, That every burgh was not obliged to elect Deacons of 

every Trade, but only where the good of the town did iv require; 
but the Lords found no conveniency to elect Deacons in this qi. 1 
town, but appointed the 7hird part of the Council, in all time co —_ = | i 
ming, to be Tradeſmen, as a ju proportion betwixt the Merchants 111 hl 
and Trades, ſo ordered by King James, in Edinburgh, the chief -- 
city, and cuſtomary in other burghs.“ Here, it is plain, the 18 
Court were of opinion, that by King James's decreer-arbitral, the 1p 

Extraordinary Deacons were no more than checks or overſeers upon | fl 
certain occaſions, but not repreſentatives of the Trades in Council. 110 
That the Trades were there repreſented by the two Trades Counſellors, . 1} 
aud fix Ordinary Deacons, which was the third part of the Council 
chat was to have the government and adminiſtration of the burgh ; 
„aud that the rights of the Deacons, not of the Council, by King 
james's decreet arbitral, were not to be extended by analogy ; but 
the words of the decreet, ſtrictly adhered to, appears from the fol- 
lowing deciſions obſerved. by Lord Fountainhall, No. 1. p. 637. 
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* TE Town of Edinburgh contra Sir William Binning, for re- 
* ducing a tack of Paul's Work, ſet by the Town of Edinburgh to 
Sir Thomas Kennedy and John Trotter, and by them aſſigned to 
* dir William; 19:0, Becauſe, by the ſett, or decreet-arbitral of the 
. — ** Town, 
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© Town, the whole fourteen Deacons Extraordinary, and all, muſt 
— preſent at the ſetting of tacks, which was not here. The Lords 
thought that extended only to tacks of the common- good, which 
* this was no part of.” And again, p. 666, February 5. 1695, 
Philiphaugh reported, The Magiſtrates of Edinburgh contra Bin- 
ning and the other tackſmen of the manufactory of Paul's Work, 

© mentioned 25th July 1694. The firſt reaſon of reduction was, 

„ The tack is null, becauſe ſet without conſent of the Extraordinary 
©. Deacons, conform to the articles of the ſett, and decreet-arbitra] 
g the Town. Anſwered, That relates only to the 8 

e and not to the extrinſic mortification, whereof they are only made 
ce patrons and adminiſtrators, and the Lords found it ſo, and repel- 

led the nullity. The fact was, that it was ſet to actual Magi- 
* ſtrates, and others then in office, who are declared incapable to 
receive ſuch, both by the acts of the Royal Burghs, and acts of 
% the Town Council of Edinburgh. Anſwered, This was no part 
of the Town's common-good,' and the preſent Magiſtrates are 
partners in ſome tacks, 1 che Lords laid more weight on this than 
© any of the former, and ordained the acts founded on to be 


produced.“ 


As to the pretended uſage, in virtue of which, it is faid, the Ex- 
traor dinary Deacons have acquired a right to vote in all mat a on 
public concern, it is anſwered, that the queſtions in which the Lu- 
traordinary Deacons are entitled to vote, reſpe the common bult- 
neſs of the Town ; and as there are no ſederunts, (thoſe for elections 
excepted), at which ſome buſineſs of that kind is not tranſacted, the 
con{equence is, that the Extraordinary Deacons attend upon all oc 
caſions, (elections excepted), and have a title to do fo, When they 
attend, they are and muſt be marked in the ſederunt by the clerks ; 1 
and hence, the practice of the clerks has been, in giving extracts of 1 


m 
acts of Council, to mention, in the preamble of the act, all thoſe he 
who are oreſent at the ſederunt; and thus the Extraordinary Dea- w] 
cons come to be mentioned in the preamble, paſſed upon matters as 19 
to which they confeſſedly have no title to vote, and never claimed # 
to vote, VzZ. the 

bre 

CHOOSING the leets of burſars. preſented to the Barons of Ex- voy 
chequer, upon the mortification of King William. 7 
| 1 At 

Dis pos AL of the ſeats in all the churches of the City. et 


CHOOINC 


1 


Cuooslnc Commiſſioners and Aſſeſſors to the Convention of Burghs. 


CxoosING Commiſſioners to the General Aſſembly. 
NouI NATION of committes, for preparing buſineſs in general. 
PROSECUTION and management of the Town's vaſſals. 


Dis ros AL of the public and private v ater- pipes. 
ALL matters of police. 


TuE Extraordinary Deacons never did claim a vote in any of 
theſe matters; and, yet in the extracts of acts paſſed in Council, with 
regard to chem, from a trifling 1 inaccuracy of the clerks, the tra. 
ordinary Deacons are mentioned in the preamble ; : but, in the act 
itlelf, the expreſſion is proper enough; for, in ſuch matters, where 
the Extraordinary Deacons have no right to vote, the act bears, 
„% The Magiſtrates and Council!:“ But, if it be a matter, in which 
the Extraordinary Deacons had a right to vote, it bears, 
* Magiſtrates and Council, with the Deacons Extraordinary 


Ap this diſtinction has been conſtantly obſerved in the minutes, 


both before and after Lord Ilay's decreet-arbitral. 


[Tis ſaid in the petition, p. 7. That this expreſſion 11 Magi- 


Aales and Council, is very often uſed in matters where the E 
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© Ordinary Deacons have undoubtedly a voice, ſuch as letting feus, 
(6 e the Town's property, and the like; ſo that if this ex- 
preſſion was to be laid hold of, in the way e ee for by the 


66 e, it would go the length of annibilating the authority 
6 and power of the Extraordinary Deacons altogether,” 


BuT this 1s not fact, and the allegeance ought not to have been. 


made: Before the cauſe was laſt adviſed, a note "of ſome particulars, 


not fo fully explained in the information for the reſpondents, and 


which were meant to be ſtated at the, bar, was ſerved upon the 


agent for the petitioners; and, inter alia, this diſtinction obſerved 
in the minutes was ſet forth, and for proof of it reference made to 
the Council books; which, when the cauſe was laſt adviſed, were 
brought to the bar, in order to vouch the fact, had it been contra- 
vert ted, There is, therefore, no pretence for ſaying, that the ex- 


dreſſion, Magiſtrates and Cuntil, is often uſed in matters where the 


Extraordinary Deacons have a title t to vote; and conſequently, that 


if that expreſſion was to have the effect, for which the reſpondents 


contend, it would annihilate the Excraordinary Deacons altogether, Itis 


ne Ven 


The 
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never uſed, but where the Extraordinary Deacons have no title to 
vote: But, if the inaccuracy of the clerks, in mentioning the Extra- 
ordinary Deacons, in the preambles of their extracts, was to be equi- 
pollent to an uſage, in favour of theſe Deacons, that would moſt 
certainly annihilate the diſtinction between the Ordinary and Extra- 
ordinary Deacons, becauſe the Extraordinary Deacons are mentioned 
in the preambles of all extracts, even of thoſe reſpecting matters, as 

to which the Extraordinary Deacons never pretended to claim a vote, 


IN ſhort, to conclude, nothing can be clearer, than that the Extra- 
ordinary Deacons have a voice only in certain particular queſtions ; 
and, as that about the propoſed alteration of the ſett, is none of theſe, 
it is manifeſt, that, by the ſett, they had no title to vote in it; and 


not at all enter upon it, Theſe reaſons were not inſiſted upon, when 
the cauſe was laſt before the Court; and therefore, the reſpondents 
think it 'would be improper to introduce them now, not that they 


think them untenable, but unneceſſary. 
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Wu conſequently, that the pretended act of Council, authorizing a peti- 
. tion to the Convention for altering the ſett, ought to be ſuſpended 
iſ; fimpliciter ; becauſ?, in reality, it is not an act of the Town Council 

1 of Edinburgh, but of an illegal aſſembly. 9 

| 'l Tn petition in the next place, proceeds to conſider the ſuſpenſion } 
1 1703, and endeavours to ihow, that ſuſpenſion was no bar to paſſing 
4.8 N tlie act in queſtion. | 1 
48:1 | | | | | 3 
; if As to this, the reſpondents have already ſaid, that they were b 
| ih no means defirous of prevailing upon a point of form; and there- | 
= fore, ſtated this objection, merely, that the Court might have it in 
| their power, to judge whether the act of Council in queſtion, was 
; cConſiſtent with a due reſpect to the former ſuſpenſion, . 
5 Wir regard to what is argued in the petition, againſt the i, 
| | | *11-.: 8 
( fourth, fifth, and ſixth reaſons of ſuſpenſion, the reſpondents will 
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THE petitioners next proceed, to what they call the feventÞ reaſon 
of ſuſpenſion, which they ſay did not occur to the reſpondents, till 
after the ſuſpenſion was paſt; and, upon which, they ſay, the reſpon- 
dents had beſtowed a great deal more argument than the petitioners uy 
had done; becauſe theſe laſt had conſidered it, properly ſpeaking, as 
not huyus loci, but more properly belonging to the cognizance of the 3 
Convention itſelf, as a plea to the powers of any Court, falls to 2 3 
N | diſcuſſed WM 


OR: o 

4 2 
As 8 
9 

8 - 
e 
8 
> 


3 
r 
3 
r 
TESTO 
_ 


TSS CORE EP IAIN 
. 
e 
r 2 5 

n 

VO 


L 33 f 


qſcuſſed i in the firſt inflance in the Court, to whoſe juriſdiction che 
oller party — 


had not occurred till after the ſuſpenſion was paſſed. 
the Convention were called in queſtion in the {ulpenſion 
which the third reaſon ſet forth, not merely as repreſented in the 
Pe etition, page zd, that it was not in the power of the Council to 
make any act or regulation for altering the ſett of the burgh; but 
further, “ and, indeed, no power but that of the Legiſlature can 


do 0 1 kis ſaſpenſion Was recited, ad longum, in that preſent- 
ed for the 3 


THOUGH the reſpondents had ſtated fix reaſons of ſut ſpenſion in 
the bill, yet, in their replies, they reduced the grounds to three, 
| viz, That founded on the ſuſpenſion 1763 
the Extraordinary Deacons to vote in ſuch a queſtion; and, thirdly, 
1 he want of power or juriſdiction in the Convention to alter the ſett. 

The replies, page 16, bear a third queſtion, and a queſtion, as 
* already obſerved, of national concern is, W hether the Convention 

* of Royal Burghs have any power or juriſdiQion to vary or alter 
the conſtitution of burghs in general?” and then the replies pro- 
ceed to ſupport this pr opoſi tion at ſome length. 


As to the merits of this 201 the reſpondents take it to be 
clear, That, when once the ſett of a burgh is eſtabliſhed, whether 
by ſtatute, by compact, by decreer-arbitral, or by uſage, the rights 
therefrom arifing to the Merchants, to the Cr afts, and to the other 
| parties concerned, are as ſacred and inviolable as the rights which 


private men have to their eſtates, in virtue of their chart ters and o- 
ther titles. 


Urox this principle proceeded the determination of the Court, in 
the queſtion between the four Incorporations of the Convenery, Or 
Trades-houſe 1 in Glaſgow, and the other ten. The caſe was this: 


Tut conſtitution of the Trades⸗houfe had been aſcertained by a 


1 called the Letter of Guild: 95 and by immemorial 
age. 


3 OF 


IT has been already obſerved, That the petitioners. are quite miſ- 
taken in ſuppoſing that the objection to the powers of the Convention 


The powers of 
1793, ot 


33 the want of à title in 
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petition to the Convenery for that purpoſe, offering, at che fame 


— 


Jure 15. 


BD does 


ſpenſion, and afterwards inſiſted in a proceſs of declarator, in which 


itants. | 


bers and in wealth, and conſequently in ambition, became defirgy: 


= 


Or the fourteen Incorporations, four, viz, the Hammermen, Ta. 
lors, Cordners, and Maltmen, who were anciently the wea]tlj-1 
and moſt numerous, had been all along repreſented in the Conveng,, 
by a Deacon and five aſſiſtants from each. The other ten Incorpon- 
tions had been repreſented by a lefler number; the Weavers, þy , 
Deacon with three aſſiſtants ; the Bonnetmakers, by a Deacon, wis 
one aſſiſtant; the Baxters, Skinners, Wrights, Coopers, Fleſho. | 
Maſons, Gardeners and Barbers, each by a Deacon, with two af 


IN proceſs of time, the laſt ten Trades having increaſed in num- 


of having cach as many repreſentatives in the Convenery as the fon; 
firſt; and, after much caballing among themſelves, they preferred a 
time, to pay each as great a ſum to the poor as the four firſt Incor— 
porations had done; for they being originally moſt wealthy, had 
hitherto contributed a greater ſum to the ſupport of the poor than th 
other ten Trades. 5 


Ts petition having met with ſupport in the Convenery, was 
ordered to be anſwered by the Deacons of the four firtt Incorpo- 
rations. . 1 


Or this appointment the four firſt Incorporations obtained a fu Y 


the Lord Elliock, Ordinary, pronounced the following interlocutor : W 
% Finds, That the Deacon Convener, Deacons of Crafts, and their 
© brethren, members of the Trades-houſe of the City cf Glaſgow, 
% have power, with the approbation of the Magiſtrates and Coun- 
e ci] of the ſaid City, to make laws and regulations with regard to 


< the adminiſtration of the funds of the ſaid Trades-houſe ; and al- 


„ ſo, with regard to the number of aſſiſtants choſen by each Trade, i 
„ to be members of the ſaid Trades-houſe or Convener's-houſe, a5 i 


'* ſhall, from time to time, according to circumſtances, ſeem reai0- 
able; therefore, aſſoilzies the defenders from the action of reduc- i 


«© purſuers; and decerns,” 


„ tion and declarator brought againſt them, at the inſtance of the 


1 
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To this judgment the Lord Ordinary having afterwards adhered, ON 
the firſt four Incorporations reclaimed to the Court; and, upon ad- 


. . 89 6 . | . . 2 bo 2 
viſing their petition, with anſwers, replies, and duplies, the follow 5 


, " 0 
1 
2 5 
4 


3 | 


tion of the ſeveral acts, regulations, and proceedings of the 


« Trades-houlſe libelled on: Find, That the conſtitution of the ſo- 


| © ciety of the Trades-houſe, as eſtabliſhed either by the decreet ar- 
3 nt 


„ jmmemorial uſage, cannot now be altered or encroached upon; 


« and particularly, that the rank or precedency of the ſeveral Trades 
poration has a title to fend to the Trades-houſe, as in uſe, prior 
to the late encroachments which gave riſe to the preſent diſpures, 

being previoulty eſtabliſhed by immemorial cuſtom, mult con- 
tinue, and cannot be altered or varied either by the Trades or 

Convenery by themſelves, or with the concurrence of the Magi— 


10 


« curators on the other concluſions of the libel, and to do therein as 
„he ſhall ſee cauſe.” 5 
| mental principles of juſtice, and eſtabliſhes, that, after a ſett or con- 


rights therefrom ariſing are as inviolable as rights of private pro- 


perty. I | | 


Ir fo, they cannot be taken away but by the conſent of theſe to 


I, whom they belong, or by an act of the Legiſlature. If fo, and if, 
4 a3 the chargers maintain, the Convention of Royal Burghs have a 
11 


power of altering ſetts, it follows, that the Convention is a Parlia- 


. ment ad Hhunc effectum; for nothing leſs than a parliamentary power 
135 can deprive men of rights veſted in them by the law of the land. 
0 A court of juſtice, moſt undoubtedly, cannot; for all courts of 
1 jaltice are inſtituted for enforcing rights veſted by law, and have no 
le, power to enquire whether theſe rights be expedient or politically 
as uleful to the community, Whether they be ſo or not, a court of 
n- lice is bound to ſupport them: If ſuch rights be inexpedient, 
8 and politically hurtful, fo as ro render it the intereſt of the com- 
We 


ed to. 


al other burgal matters; in ſupport of which propoſition, they have 
invented 


bitral, commonly called the Letter of Guildry, anno 1605, or by 


or Incorporations, and the number of members which each Incor- 


ſtrates and Council of Glaſgow ; and reduce, decern, and declare 
accordingly : and remit to the Lord Ordinary to hear parties pro- 


ſtitution of a burgh, or other body corporate, has been fixed, the 


nunity chat they be taken away, the Legiſlature muſt be appli- 


Tas petitioners, ſenſible of this, have been forced to maintain, 
at the Convention have parliamentary powers with regard to ſetts 


W. E. 
1775. 


Tris judgment, it is plain, proceeds upon the firſt and funda- 


ing interlocutor was pronounced: “ Suſtain the reaſons of reduc- Feb. 12. 
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1 


invented a very extraordinary by pochen They retend, that the 
three eſtates, the Cler gy, the Barons, and the Burgeſſes, were anci— 
ently ſubject to a diſtinct and ſeparate form of government, total, 
independent of each other, and had a certain Juriſdiction, and lay 
peculiar to themſelves, 


Ir is further ſaid, that the Chamberlain of geortand was ancient, 
at the head of the estate of burghs, and was in the ſame relation tg 
that eſtate as the juſticiar was to that of Barons. That the Cham- 
berlain had his ayre, which received the judgment of the Burgh 
Courts, and was himſelf ſubject to an appeal in his Court of the our 
Bur ohs, which was the dernier reſort of the Burgh-juriſdictions, and. 
was as concluſive to them as the Parliament to the juriſdictions of 
the eſtate of Barons; and, in confirmation of the total indepen= | 
«© dence of the Bur >h-juriſditions upon the Parliament.“ The pe- 
titioners refer to ſome paflages from the form of holding Baron 
Courts. The n ners further pretend, that the preſcribing 1 rules 
for che mode! and internal government of Bur ghs was in the Cham- 
berlain and his Court of four Burghs, and, of courſe, that the ſetts 
of the ſeveral Burghs muſt have originated there. The office of I 
Chamberlain, it is admitted, became inſignificant, or was altogether 
junk, about 1503. But it is pretended, that the Convention came in | 
place of the Chamberlain's Court of four Burghs, and therefore mull : 
have all the powers that were velted ; in it. b 


To this it is anſwered, That in ſome ſenſe it is true, chat not 2 
anciently the Clergy, Barons, and Burgeſſes lived under ſeparate go- 2 
vernments, and had juriſdictions peculiar to themſelves, but that this 
is the caſe at this day. Thus, the Clergy have Eccleſiaſtical Cours 1 
and eccleſiaſtical forms of proceſs; the Barons have their Court of! 2 
freeholders ; and the Burghs have alſo their particular courts. But 
if, by the above expreſſion, living under ſeparate governments, and 
having particular juriſdictions and laws, be meant an exemption from 
the ae law of the country, and a ſubordination to Parliament, 
the propoſition neither now has, or ever had any foundation, and 15, 
indeed, refuted by the papers quoted from the form of holding Larou 
Counts” quoted in the petition p. 1 5. 16. The Black Act, there = 
ferred to, proves no more, than that great abuſes had been commit 
ted in the Chamberlain ayre; and therefore, it is recommended 4 f 
the King to put a ſtop to them, which he certainly could ver) calllY I 

do, by laying his commands upon the Chamberlain, an oflicer api 
pond by himſelf, 


„ 
Tax Chamberlain, in his Court of Four Burghs, had had a power 
of giving ſetts to burghs, and aſcertaining the mode of election, &c. 
then Parliament would not, and could not have interfered, But, un- 
fortunately for the argument of the petitioners, your Lordſhips will 
ſee, upon lookirig into the Abridgement of the Statutes, that the 
mode of elections was regulated by acts of Parliament, when the 
Chamberlain was 1n the plenitude of his power, ſuch as 1469, c. 29. 


1474» c. 56. 1457, c. 108, 


to regulate the mode of election, and other matters in burghs, all a- 
titioners be juſt, Parliament ought not to have made a ſingle act with 


and Counſellors ſhould not be continued longer than a year: and 
that the Old Council thould chooſe the New; the late acts againſt 
bribery and corruption, and all the election-laws, in as far as the 

relate ro burghs, are void and null, as proceeding a non habente pote- 
fatem ; becauſe, according to the petitioner's argument, theſe could 


only be made by the Chainberlain's Court of Four Burghs, while in 

WT cuiltence, and after its ſuppreſſion by the Convention. 

0 4 The truth is, that as the Burphs derive their conſtitution and 
L common good from the Crown, the ſuperintendency of them was 
MW vey nacarally committed to the Chamberlain of the Crown. Ir ap- 

y bears, from the ler Camerarii, or Chamberlain Ayre, that an appcal 

„u, to that Court from the Burgh Court; and that this Court ſuper- 

” dnended in every matter of police. Of this your Lordſhips will be 

"MT faticfied, upon looking at the titles of the different chapteis: From 

ie preceding treariſe it appears, (if any faith is to be given ar all to 

dis Collection by Skeene) that from the Chamberlain Ayre an appeal 
aaf lay to the Court of the Four Burghs, at Edinburgh, Stirling, Ber- 
wy wick, and Roxburgh ; and that their ſeutence was final, as much as 

18 if the matter had been ended in Parliament. So it is provided by 


chap, 2.; and chap. 3d ſers forth, © In the Court of the Foure 
tober 1405, it is directed, that twa or thrie ſufficient Burgeſles of 
(( . | | 

vention of Foure Burges, to tract, ordaine, and determ upon all 


things 


Y 


In the ſame way, after the ſuppreſſion of the office of Chamber- 
lain, and the eſtabliſhment of the Convention, Parliament continued 


long down to the preſent time, whereas, if the principle of the pe- 


regard to any ſuch matter. The act 1469 ordaining that Magiſtrates 


burghes, halden at Stirling, the cwelfth day of the moneth of Oc- 


g ik ane of the Kings Burghs upon the ſouth ſyd of the water of 
6 8 1 N h 1 IL | 
dpey, havand ſufficient commiſſion, compeir zearlie to the Con- 
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transferred to the Convention. 


1 


things concerning the utilitie of the common well of all the King 
„ Burgs, their liberties and court.” 


Wurx the office of Chamberlain was ſuppreſſed, the power of 
controuling the accompts of the Magiſtrates was veſted in the Ex- 
chequer, the review of the ſentences by the Burgh Courts was left tg 
the ordinary courts of law, and the power that the Chamberlain 
Court of Four Burghs had of meeting, treating, and determining 
upon all things concerning the common well of the King's Burghs was 


The petitioners quote a paſſage from one of the chapters of the Iter 
Camerarii, Item quæratur ſi balivi habeant commiſſionem, vel non | 


et quibus legibus claimant Burgum Domini Regis gubernare“ | 
This, the petitioners fay, means, that the Chamberlain ſhould en- ; 
quire whether the Magiſtrates were duly elected, and concerning the 
ſett of the Burgh, and if there were complaints of any inconvenien- a 
cies ariſing from the ſett, or any inexpediency in particular, that he 0 
ſhould have full power to make proper alterations. . 
| N | | | | | EE 10 
Bor, the reſpondents apprehend, it is clear as ſunſhine, that the WI « 
words have no ſuch meaning; and that the paſſage has been proper- Wl « 
ly tranſlated by Skeene thus, c. 3. 5. © Item it ſall be enquyred gif 
the Baillies has ane commiſſion or not, and be quhat lawes they WM «: 
_ * alledge the King's Burgh to be governed.” And that the enquiry Wl « 
was proper, appears from 1425, c. 48. /tem, It is ordained be the. 
King, be conſent and deliverance of the three Eſtaites, That all WM « 
and ſundrie the Kingis heges of the realme live and be governed 
under the Kingis lawes and ſtatutes of the realme allanerlie, and . 
** under na particular lawes nor ſpecial priveledge, nor be na lawes . 
© of uther countries nor realmes.” = 
IT is, however, quite unneceſſary, in order to aſcertain the powers | 
of the Convention, to inveſtigate thoſe that belonged to the Cham- Wl « , 
berlain and the Court of Four Burghs ; for the Convention was eſta- = : ; 
bliſhed, and its powers depend by ſtatutes; and this the more im- 
proper after the Union, that ſhould have made them permanent, had = 
they been ambulatory before. =; 
C⸗dI, IE Hen! . 1% „rr 
THE firſt ſtatute relative to this matter is 1487, c. 111. which xs 
as follows: It is ſtatute and ordained, be the hail three Eſtalte - 
That zeirly in time to cum, certaine Commiſſares of al Þurr0 © 1 


„ baith 2 


41 


baith ſouth and north, conveene and gadder togedder anis ilk zeir 
in the burgh of Innerkething, on the morne after Saint James day, 
with full commiſſion, and there to commoun and treat upon the 
wellface of merchandice, the gud rule and ſtatutes for the common 
profit of burrows ; and to provide for remeid upon the ſkaith and 
injuries ſuſtained within the burrowes ; and quhat burgh that 
compeiris not the {aid daie be their Commillares, to paye to the 
* coaſtes of the Commiſſares five pound; and zeirly to have our $9- 
« yeraine Lordis letter ro diſtrenzie herefore, and tor the bringing 
of the ſamen.“ 15 | : 


THE next ſtatute is 1578, c. 64, and is as follows: Our Sove- 
raine Lord, with adviſe of his three eſtaits of this preſent Parlia- 
ment, has ratified and approved, and, be the tenvur heirof, rati- 
fies and approvis, of new, all actes and conſtitutiones of Parlia- 
ment, maid be quhatſumever our Soveraine Lordis predecefoures 
of befoir, in favours of the burrowes and burgeſſes of this realme, 


freedoms, immunities, and liberties granted and given to them, 
and everie ane of them; and decernis and declaris the ſamin to 
have full ſtrength, force, and effect in all times heirafter ; ſwa 
that the ſamen may be put to full and dew execution in all poynts, 
and to ſtand as ane perpetuall law to them and their ſucceſſours, 
with this addition, givand them freedome and priviledge to con- 
vene four times in the zeir for ik matters as concernes their eſtait ; 
and that in quhat borough it fall be thocht maiſt expedient, be 
the maiſt pairt of the ſaidis Burrowes ; providing alwaies, for eſ- 
chewing of tumultes, that there be preſent at the ſaides Conven- 
* tiones for everie burgh in number ane, except the towne of Edin- 
" burgh to have ane mae for the uther burrowes.“ 5 


Taz laſt ſtatute is 1581, c. 19. For ſa meikle as it was found 
" neceſſar to our Soveraine Lord, and his hienes predeceſſours, that 
the Commiſſioners of Burrowes convene at ſik times as they ſuld 
* think gude, in quhat burgh they thoucht maiſt expedient, with 


| merchandice, gude rewle and ſtatutes, for the commoun profit of 
Burrowes, as at mair lenth is conteined in the acts of Parliament 
maid thereanent, and anent the privilege of Burrowes ; theirfor 


\ . d 5 
the better obſervatioun of the ſaids Conventiounes, be ſik Bur- 


+ 


inhabitantes of all the burrowes of the ſamen, with all priviledges, 


full commiſſion to treat upon the weelfair of merchandis, and 


k ; NET 
| Our Soveraine Lord, with adviſe of his Three Eſtaits, of this pre- 
ſent Parliament, ratifies and apprevis the ſaidis actes; and, for 
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© rowes as hes heirtofoir not ſent their commiſſioners at onie time 
** theirto, his ſtatute and ordained, that, in time coming, quhey 
* ome Conventions of Burrowes is appointed be the maiſt part ot 
„the ſaidis Burrowes, or be the Burgh of Edinburgh, and onie {x 
or aucht of the reſt, the Burgh warned theirto be ane miſlive bill 
© of the Proveſt and Baillies of the Burgh quhair the ſaid Conven— 
* tion is to be halden, or otherwayes lauchfullie cited theirto, and 
not compeirand be their commiſſioner ſufficientlie inſtructed, fall 


pay the charges of the Burghes that ſall convene the ſumme of 


* twentie pundes ; and ordainis the Lordis of Councell and Seſſion F 
** to grant and direct letters of horning, or poynding, againſt the 
£© Burrowes abſent fra the {aid Convention, and adjudged be the re- 
* manent Burrowes to have incurred the ſaid paine and unlaw, and 4 
„e this at the inſtance of the Burgh of Edinburgh, without farther 
„ proceſs or calling of pairty thereto, the ſaidis Lords ſeeand the ac 
authenticklie ſubſcrived be the Clerk of that Convention, that they ſ 
© ar abſent and convict, as ſaid is.“ N 5 t 
1 ThE p 
TE reſpondents humbly apprehend, there is not a word in theſe Wl © 
acts veſting in the Convention a Parliamentary power of altering the 4 
ſetts of Burghs, and thereby depriving the parties intereſted of the x 
Tights arifing to them therefrom. The ſtatutes did not mean to give 6 
the Burghs thus aſſembled a Parliamentary power, or even juriſdic- Wl © 
tion, over one another ; but only enabled them to meet, in order to 5 
make general regulations, with regard to trade and other particulars, “ 
that were for the benefit of the whole Burghs ; and allo to take mea- 
ſures for enforcing the ſeveral ſtatutes conferring privileges upon | 
Burghs, which had been often tranſgreſſed in troubleſome times, as WW pa 
appears from ſeveral acts in favour of Burghs, particularly 1,55, . 
49. the narrative of which is as follows: em, The Quezne's Wl 50 
% Grace, Dowrier and Regent of this realme, with advice oi the WA ia 
haill Three Eſtaites of Parliament, underitanding clearlie that the er 
“ eſtaite of Burgeſſes thir mony zeires bygane, bee great trouble of WM teri 
e weires, hes ſuſteined infinite ſkaith, baith in their landes aud er 
“ ondes, and als that their privileges granted to them be our Sove— 25t| 
* raine Ladie's maiſt noble progenitoures, and actes of Parliament E1 
% maid thereupon, hes not bene obſerved nor keeped to them, al 3 
* accordis ; therefore the Queen's Grace, Regent, with adv1iie of e ” t 
“ Three Eſtaits foreſaidis, hes ratified and appreived,” G. 3 15 


Tux firſt act 1469, gives the Convention power only to come 
and ireat, which are expreiſions that never would have bcen ule 


1313 


had a Parliamentary or judicative power been meant; and the gde 
rules and flatutes, to be treated of by them, are ſuch as tend to the 


power of cutting and carving upon the ſett of any particular Burgh. 


Ix the ſame way the act 1578, c. 64. gives them freedom and pri- 
vilege to convene four times 1n the year, for fic matters as concerns 
their eftate, plainly indicating, that the ſubject of their deliberations 
was to be the common benefit of Burghs, as mentioned in the former 
aq; that is, general rules and reſolutions for promoting trade, main- 
| taining the privileges of Burghs, and the like ; but there is not a 


| was to have a Parliamentary power of altering ſetts. 


TxHosSE who compoſe the Convention, like the reſt of mankind, 
ſeem to have been very ready to ſtretch their powers; this gave riſe 
to the act of the Convention, 4th April 1552, which is recited in the 


* Becauſe of the great variance ſtanding in diverſe and ſundry 
* burghs of this realm, of the manner of chooſing their officers, ſuck 
„as Provoſt, Bailies, Treaſurer, Dean of Guild, and Council, year- 


order to be uſed therein, in time coming, it is concluded and ſta- 
* tute, be the Provoſts and Commiſſioners of Burrows foreſaid, That 


0 l * > * o 

; WH fc order be tane, as in the Burrow of Edinburgh,” 

* j | ; | f | . S - * * «a * 
n Tuis act, however, it is admitted in the petition, bad no regard 
as WHT paid to it, and never was enforced, being undoubredly /r wires, 
. s the ſerts of burghs ſeem at that time to have been vague and un- 
es bed, and this was a general regulation, it would not, although it 
he WW ad been enforced, juſtify the Convention, for abridging or al- 
he WY tering a fert that had been fixed by uſage, contract or ſtature, Af- 
of WW tervards, the Convention formen the idea of erecting itſelf into a 
od Wa perpetual tailing vinptre between burghs; this they did as early as 
e- October 1574. wen they wave # reſolution, “ That all burghs 


10 | | . 1 * 5 
mall aſſiſt each other; and tlat, iu all diflerences between burgh 


BR, * . A . . | 
tion, and every burgh to ſtand to their deretmitiation, without ap- 
10 | bs 39 : * = £4 7 9 ' 8 N : 1 0 
pellation.“ A like reſolution pait in 1700, Which ordained, That 


Within burghs, with relation to the election of Magiſtrates, Deacons 


L be 


> 
: 2 
* 


common profit of Burghs, which excludes the idea of their having 


word in this act, or the act 1581, (which repeals that in 1469, ver- 
batim) that gives the leaſt colour for maintaining that the Convention 


petition, page 19. The preamble, however, is left out, which bears, -- 


6 ly at Michaelmas, for eſchewing thereof, and for perpetual good 


i | - 4 | : 10 ö 
aud burgh, the lame hall be determinsd by a General Conventi- 


al diſputes, either betweci burgh or burgh, or between burgeſſes 


lt Crafts, management of their revenues, and other public concerns, 


be firſt brought and tabled before them, or a committee of theit 


and in order to be compoſed and agreed by their mediation, decha. 


Hence, a number of ſubmiſſions were made to the Convention, in 
conſequence of which, they ſometimes altered old fetts, and ſome- 


either a ſubmiſſion or ſurrender by all parties having intereſt, From 


the Committee of Convention reported, they could 40 nothing, 0 % 


_ ceeded either upon a ſubmiſſion or Lurrender by all the 1 855 con- 


had been agitated for years in the city, and univerſal conſent. 1 1 


[ 42] 


number, yearly, to be appointed to fit at Edinburgh, for that end, 


ring, that ſuch as do ſo, ſhall be reckoned bers of the Public 
peace, and fined or otherwiſe puniſhed, as the Convention or Com- 
mittee ſhall think fit, and ordain extracts of this act to be tranſnj:. 
ted to the ſeveral burghs; and that they ſhould order it to be record- 
ed in their Council-books, and read at every annual election. 


IT was natural for the burghs and bur geſſes to fall in with this ides 


times gave out new ones ; but, in no caſe was this ever done, without 


the records of Convention, 15th June 1 500, it appears, that in a 
diſpute between the Magiſtrates of Aberdeen, and thoſe who called | 
themſelves the Community, theſe laſt were willing abſolutely to re- 
fer the differences to the Convention: The Magiſtrates, however, 
would only agree to refer them conditionally ; the Convention, how 
ever, would not accept of ſuch ſubmiſſion, but remitted them to the 
judges competent. In the caſe of the Town of Perth, Auguſt 1652, 


reſpect, the Trades inclined not to their deciſion;“ afterwards, the | 
Trades and Merchants both appeared, and the Convention made an | 
order, and both parties accepted of the burgh's determination of 
the ſaid matter.“ All the caſes refered to by the petitioners, pro- 


cerned. 


Tas ſett of Dunfermline was fixed, not by a judicial decree, but 
by a decreet-arbitral, in 1718 : Differences aroſe in the 1724, which 
the Convention, at firſt, endeavoured to compoſe amicably, by com- 
mittees of their number ; ; and, when that failed, powers were given 
by the Council, Corporations, and inhabitants of Dunfermline, /9 
ſurrender the "hot: intereſt of the burgh to the Convention, for that 
purpoſe; and upon theſe ſurrenders, the alteration 1724 took PA 3 

Tar caſe of Inverkeithing was in 1741, an tion was mad 
reſpecting the Trades, upon a petition from the Town Council, anc 
whole Guildry, as well as the Corporations, and under the conditions 


ſuggeſted by the TT | 
Tr caſe of Glaſgow was in 1748, The alteration there pony 1 


— Ns non ttm te. — 


A 


obtained; and the petition bears, That the matter had been pre- 
| viouſly communicared and agreed to by the Merchants, and Trades- 
houſes, that is, by all I's intereſt. 


TRE caſe of Kinghorn was in 1769. In this burgh, the Council 
had, of themſelves, made an alteration in 1724; Which alteration, 

being agreeable to the Town, had the ſanction of uſage for forty-five 
years, from 1724 to 1769, when, with univerſa] conſent, the — 
probation of the Convention was * tor, and obtained. 


TRE only caſe in which ha powers of the Collrention came to be 
the ſubject of judicial diſcuſſion, as far as the reſpondents know, is 
that of the town of Inverneſs, 1oth of February 1724, obſerved by 
Edgar as follow: A committee of the Royal Burghs, by appoint- 
| © ment of the Convention, anno 1677, confirmed a ſett and conſti- 
„ tution of the burgh of Inverneſs, or made a new one, by which 


Town Council, and, in conſequencæ, from any ſhare of the ma- 
nagement of the burgh. 

* The Trades continued in this ſtate, till betwixt the year 1689, 
and the year 1701, during which interval, the Magiſtrates began, 


ving been diſcontinued from the laſt mentioned period, the Trades, 


and Council for redreſs of this grievance, and obtained an act of 
Council, giving them a certain thare of the adminiſtration, pro- 
riſionally always, that what the Magiſtrates and Council had done, 
4 * thould be authorized, and approved of Dy the Convention at their 
next meeting. 

* The act of Council was accordingly. laid before the Royal 
*Y „ Burghs, in the month of July thereafter, and received their ap- 
probation. 

he Guildry of he Town, being Alaticfied with this pr oce- 
5 dure, faſpended both acts; and, amongſt other reaſons, inſiſted 
upon this, That the Convention had no power by law to alter the 
conſtitution of any burgh ; that when the royal grant, erecting 
a burgh, did not appear, in ſuch a caſe, the forms which had 
3 been cuſtomary in the town, were preſumed to be the ſett, and 
nere uſually confirmed by the Convention, as was done in the 
" preſent caſe. 


tained by the = and acts of Parliament, eſtabliſhing their 
authority, which were numerous and known; and their poſſeſ- 
dan an cheſe powers, by che exerciſe of — appeared from their 


er as 


— 


the Trades were totally excluded from being members of the 


dia fact, to bring ſome tradeſmen into the Council. But this ha- 


in the month of June 1722, made application to the Magiſtrates 


* It was anſwered, That the powers of the Convention were aſcer- 
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« cg for ages paſt, giving ſetts to the greateſt part of the Royal 
„ Burghs in the nation, and altering them for juſt and neceſlary 
% cauſes. LET | | | 
lt was obſerved, likewiſe, for the chargers, That, in the pre- 
ce ſent queſtion, it ſeemed extremely odd, that the ſuſpenders ſhould 
* difpure the authority of the Convention, ſince the only title they 
< pretended to, in ſupport of their privileges, was an act of th, 
“ Commiſſioners of the Convention: © The Lords found, That the 
* Convention of the Royal Burghs had power, on juſt and reaſon. 
able conſiderations, to make alterations, upon due and regular 
* application, in the ſetts of particular Burghs, formerly given they 
« by the Convention.” 1 


Tuts interlocutor is expreſſed in ſuch a manner, as {hows clear- 
ly, that it was the opinion of the Court, that the Convention had no 
power to make an alteration upon a ſett that did nor proceed from 
themſelves; and, therefore, the reſpondents have no occaſion to con- 
vaſs the propriety of it, in another reſpect, though, with great ſub- 
million, they cannot help thinking, that it might be called in 
qureitiun, If the tett was given by the Convention as an umpire, 
they were /un:, after they had aſcertained it, and could no more al- 
ter tizeir decreet-arb.iral, than Lord Ilay his. If it was given and 
altered by the Convention as a Parhament, an ordinary Court of | 
Juitice could not review their act. The interlocutor, therefore, it 
would ſeem, may be juſtly impugned, in as far as it finds, that 
the Convention could alter ſetts that had flowed from itſelf, but, 
as implied, it coald not alter ſetts that did not flow from itſelt, the 
judgment is evidently in favour of the reſpondents, as the ſett of the 
Town of Edinburgh was not given by the Convention of Royal! 
Burghs, but is eſtabliſhed by che decreet-arbitral of King James VI. 
proceedirg upon a ſubmiſſion, entered into by all members off 
the community, and had afterwards the ſanction of an act off 
Parliament. > Ya | : 


As to the town of Wick, the alteration was made in 1716, upon 
the petition of John Calder, Commiſſioner for the Burgh, i» "il 
name of the Town, the different bodies concerned, being -agr-- 
upon the matter. 'I his is alſo the ſtate of Elgin, as appcars n 
the thowing of the petition, It appears too, that this Town, in plac 
ot reſorting to the Convention to compoſe their difference, had ul 
gated long before the Privy Council. 
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Tux acts 1554 and 1706 were evidently ultra vires. The Convent 
tion having no power to erect themſelves into a perpetual umpite, 
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to hinder Burgeſſes from reſorting to the Courts of Juſtice, or to o- 
| ther arbiters. But it was very natural for the Burghs to apply to the 


| act 1706, the compliment of recording, and reading it at their an- 
| nual elections. It was alſo printed, but without authority of the 


Town of Edinburgh, however, never ſubmitted any matter to the 
| Ilay. 

modelling a ſett has ever been made to Parliament; but that all ſuch 
applications have been made to the Convention. This, however, is 


0 | | | a c 

m Ix the 1590, violent diſputes ſubſiſted, between the Community 

* and Magiſtrates of Aberdeen, which were carried to the Conven- . 

0- WT tion, by petitions and mutual proteſts, The Convention defired to 

in know if the parties were willing to ſubmit theſe differences to their 

re, . determination. The Community agreed to an abſolute reference; 

al- the Magiſtrates refuſed to ſubmit, but under certain cônditions; 

nd upon which the Convention found that they could not meddle in the 

of WM matter, but remitted to the Judge Competent. The Community 

it WW then petitioned the Parliament, and the Parliament remitted the 

hat | fame to the Convention, with power to determine; and they did 

"ut, (decide the ſame according to the form of clection uſed in Edin- 

che e barg. N : es Fo 

dle Fa. 

yall Is 1658, the Tradeſmen and Merchants in the town of Mon- Records of 
VI. roſe ſupplicated the Commiſſioners of the articles, and then Convention 
s of de honourable Court of Parliament, anent dillerences between them 


and the Magiſtrates and Council, concerning the government of the 


tees, and by Parliament to the Convention, defiring their opinion 
u won the fitteſt method of compoſing theſe diſputes. A Committee 
"AF": appointed, which reported to the Convention, and the Conven- 
o did to the Parliament. The report bears, That the difference 
nale from an innovation introduced by the Deacons of Crafts, who 
lamed a voice in electing and leeting the Magiſtrates, never former- 
Fuſed and practiſed, which difference remained to this day, not- 
Nültanding the ſeveral petitions made by the Merchants to the 
5 . Burghs. 


Convention in that character. The Town of Edinburgh paid the 


Magiſtrates, along with the ſett and ſome acts of Council, The 


Convention; and, in 1729, reſorted not to that body, but to Lord 
Tux petitioners pretend, that no application for altering or new- - 


a very great miſtake. Inftances of ſuch applications are frequent; 


bugh, Two references were made by the Commiſſioners of the ar- 


1 
ST. 
'y 
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Burghs. They then ſuggeſt the remedy, part of which was, to (1. 


"TART" 


charge the exerciſe of the pretended office of Deacon. This repon 
was preſented to Parliament, and ratified and enacted to ſtand in 
full force, 5 ; 


INDEED, ſo far was the Convention from wanting to be in- 


dependent of Parliament, that, by a reſolution, 5th Auguſt 15:6 


\ 
a 


it is ſtatuted, That in every place where the Parliament is to 


** enter, the burgh is to conveen five days before the down-fitting of 


the Parliament, to the effect, that deliberation may be taken anent 


* the particulars of the burgh.“ 


THE petitioners obſerve, That in 1768, the Convention ordered 


the ſetts of the burghs to be recorded in their books, and o it 


all time coming; and that an extract from the books of the Conventi- 


on has been reckoned ſufficient evidence of what the ſett and con- 
ſtitution of any particular burgh is. 


Tux Convention did moſt undoubtedly make ſuch an order; and 


as they did thereby, at the Union, declare, that the ſetts were to be 


obſerved in all time coming, it would be with a very bad grace, that 


the Convention could alter any of them ſince. 


Tux petitioners ſay, That no application has been made to Parlia- 
ment ſince the Union, for the alteration of any ſett; but that many 


ſetts have been altered by the Convention. 


ought not to ſtop at the ſetts of burghs, but extend to the Parliament 
itſelf, the conſtitution of which ſeems to ſtand in need of amend 4 


ment, fully as much as that of the City of Edinburgh. 


 FroM what has been ſaid, it is ĩimagined the Court will be ſatis 
fied, that the Convention has not the leaſt pretence to a rig 
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tering, and new-modelling the ſetts of Burghs, in ſuch a caſe as the 

reſent. It has, no doubt, been in the practice of doing ſo, upon 
ſubmiſſions by all parties concerned; whether the decreets-arbitral 
ronounced on ſuch ſubmiſſions, were valid, is a queſtion the 
reſpondents have no occaſion to diſcuſs, as the preſent caſe is quite 
different. "$45 | 


WERE ſuch a power as that contended for by the petitioners, 
lodged with the Convention, the conſequences would be terrible. 
for, if the ſetts of Burghs may be altered in one article, they may 
| be altered in every particular; and, alterations would no doubt be 
applied for, and obtained, according as political junctures required: 


d |} G that ſetts, inſtead of being permanent and certain, as che intereſt 
I | of the burghs, and of the nation in general requires, would, on the 
1 contrary, be altogether precarious and ambulatory. 3 


FURTHER, according to the petitioners, the judgments of the 
Convention in ſuch matters, is reviewable by this Court; if fo, the 


1d altering and new-modelling ſetts, would ultimately be lodged with 
be your Lordihips : At the ſame time, the reſpondents muſt confeſs, 
at that, if the Convention be, as the petitioners repreſent, a parliament, 


ad hunc eſfectum, it is to the reſpondents perfectly incomprehenſible, 
how its judgments can be reviewable by your Lordſhips, or any 
court of juſtice, 


As to the pretence in the petition, that is is not hujus loci, to ar- 
gue upon the powers of the Convention; and that the reſpondents 


ice, WM objection : fell to be ſtated before the Convention itſelf, 

jon | l ED | | 
not Ir is anſwered, That the reſpondents would, no doubt, have been 
t is n liberty to object to the competency of the Convention, when the 
ſett N application for altering the ſett came before them; and they have 


no doubt, that the Convention would have diſmiſſed the application: 
But, if the Convention had no power to determine in the application, 
t was abſurd in the pretended act of Council, to order a petition to 
te preferred to them; and therefore, the competency of the Con ven- 
won falls to be tried in this queſtion, ” 


Ir Mr Stoddart had propoſed to apply for an alteration of the ſett, 
o the Sheriff of the County, or to the General Aſſembly of the 
Uurch of Scotland, it ſeems evident enough that the reſpondents 
ould not have been under the neceſſity of going before theſe 
| Courts, 


that could prejudice the reſpondents as individuals, or the body of 
men whom they repreſent in Council. 


* 


its exiſtence to the ſett, and its members are bound in duty, and by f 


inviolate, as eſtabliſhed at preſent, 5 


in a proper manner, viz. by laying the ſuppoſed inconvenience before W 


more than they would have been obliged to do ſo before the Sheriff. 


in order to have that juriſdiction exerciſed, in a point that materially | 
touches the intereſt of the reſpondents, and the molt reſpectable part | 
of the Community. $ T7 43 


offered for the alteration ; if theſe different bodies were fatisfied of the 3 


T #1 


Courts, and pleading a declinator ; but would have been entitled y 
ſuſpend an act of Council, authorizing ſuch an abſurdity. As the 
body of men to whom the pretended act of Council ordered the ap. 
plication to be made, goes under the appellation of the Convention 
of Royal Burghs, the application intended by the petition is ng 
{o ſhocking to the ear, as one would have been that was addreſſed 
to the Sheriff or General Aſſerably: But, if (as the reſpondents cg». 
ceive, and hope they have ſhewn) the Convention be equally in- 
competent, the remedy of ſuſpenſion mult lie in the one caſe, ,; | 
well as the other. e 5 


The reſpondents are not obliged to be at the trouble and expence 
of repairing to the Convention, and pleading a declinator there, any 


if the conſtitution of the Town of Edinburgh be not ſubject to the | 
arbitrary will of the Convention of Royal Burghs, the reſpondents 
would be entitled to have this pretended act ſuſpended, as jt ac- 
knowledges ſuch objections, although it had determined nothing 


This act, however, docs 


more than acknowledge the parliamentary juriſdiction of the Con- 
vention over the City of Edinburgh. It authorizes an application, 


THe reſpondents muſt now ſtate a ground of ſuſpenſion formerly | 


urged, to which no anſwer has hitherto been made on the part of the 
_ petitioners, viz. That it is incompetent, and ultra wires of the Town Y 


Council to alter or take any ſtep for accompliſhing an alteration of 3 
the ſett: For the Town Council is a repreſentative body which owes 


their oath de fideli, to preſerve the rights of the men they repreſent W 

Ir the Trades thought themielves aggrieved by the ſett as it ſtands, 4 
they ought, as parties, to have propoſed, and applied for an alteration W 
the different bodies having intereſt, with the reaſons that might be i 


juſtice and propriety of the alteration propoſed, then it might wy 3 
— complithed 
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ompliſhed by a ſubmiſſion and decreet-arbitral, as in 1583 and 


| Parliament or otherwiſe, as they ſhould be adviſed; and this the re- 
ſpondents neither would nor could hinder them to do. 


Bur what the reſpondents moſt juſtly complain of is, the Town 
Council altering, or attempting to alter the ſett. Thar the Town 
Council have no title to do as a body, being bound to preſerve and 
act according to the rights of the different ſocieties it repreſents, as 
theſe rights are eſtabliſhed by the ſett at preſent. 


ce 
p Ir the Town Council may take ſuch liberties, it is plain, there is 
J! | an end at once to the conſtitution of the City; as no line can be 
1 dawn, aſcertaining What article of the ſetts may, and what may not 
8 he altered. The mem bers of Council may petition to have their offi- 
ng ces declared to be for life or hereditary. | 
. nn BESIDES, the Town Council is compoled of two ſets of men, 
85 whole intereſts are oppoſite, die the Merchants and Crafts, If ſuch 
Q petitions were competent, tne Conftitution would be conſtantly ex- 
nk poſed to a fundamental lubverſion, according as one or other of theſę 
3. | bodies had the greatelt ſway in Council. If the Merchants had the 
WS nyority, a petition might be ordered to have the number of Deacons 
MM that are ar preſent admitted into the Council diminithed. If th 
ly , Crafts, to have the number of Deacons increaſed. In ſhort, it is ma- 
he mteſt, that every propoſal tor altering the ſett, as to any particular 
un chat touches the intereſt of either of theſe bodies muſt be, not the 
or ee of the Community in general whole repreſentative the Town 
es Council 1s, but of that claſs whole intereſt it is that the alteration 
by 3 ould take place; and the very act in queſtion ſtrikingly exemplifies 
ent! tas; it having been carried againſt, rhe opinion of the Ordinary 
Caunci! by the votes of the Extraordinary Deacons. And it is plain, 
der the moſt eſſential parts of the ſett may be attacked in the ſame 
ls, way, whenever a political job thall prompt a majority to make ſuch. 
on n encroachment ; yet certain it is, that the King, whoſe decreet-ar- 
ore bitral fixed the ſect, and the Parliament, who ratified it, meant, that 
be! the ſett ſhould be invariably obſerved in all time coming. This ap- 


ſears from the certification of the ſett, Attour, his Majeſty and the 
: lads judges ordains the practice and execution of this preſent ap- 
. pointment and decreet, to be and begin after the day and- date 
hereof, and to continue, and be obſervit and keepit as ane perpe- 
N ** tual 


1729. If the alteration was rejected, and, in the opinion of the 
Trades, unreaſonably, chen they might have applied, as parties, to 
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** tual law in tyme coming; and Abaſpe ver contraveins ſamen, 0 
** be repute and halden ane troubler of the quiet eſtate of the com. 
mon weal; incurre the note of infamy and forfault, and ryne mY 
©. freedome for ever; and otherways to be perſewit and puniſhit 3 
'* ſeditious perſons, conform to the laws of the realm, with all n. 
** gor and extremity,” 


Is the Merchants think themſelves aggrieved, let them petition 9; 
parties, If the Trades think themſelves aggrieved, let them too peti- 
tion in that character; but neither ought to be allowed, upon their | 
ſeducing one or two of the oppoſite body, to give that reſolution the 
appearance of the ſenſe of the Community, which, in reality, no 
more than the voice of a party intereſted to carry it. Any Gor of 
men, no doubt, may ſurrender their own privileges, but far ely no 
fet of men can ſurrender the privileges of others ; yet that is what is 
done by the act in queſtion, It is the Ordinary Sebmeil Who have 
the privilege of ſhortening the leets ; but ir was not that body vhich 
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agreed ro {ſurrender it: A majority of the Ordinary Council voted a- 
gainſt it; and the queſtion was carried by the Deacons, that is, not 
by the perſons who have a right to the privilege, but by thoſe over : 
| Whom it is exerciſed, g 
| M TRE betten concludes with a long argument, in order to ihow | 
8: the expediency of the alteration propoſed : As the petitioners admit | 
i that this is quite foreign to the caſe, it might have been expected that | 
| they would not have dwelt ſo long upon the topic: As it is confeſſed- 
1 0 ly not in the leaſt material to the deciſion, the reſpondents {hall not 1 
0 ſwell this paper, already too long, by enlarging upon it; the rather 


that enough, and, perhaps, more tha: n enough, was faid upon it in 
their information, to which, therefore, (in cale your Lordihips ſhould 3 
think it worth while to enter at all into conideration of chis Matte . 
they Will beg leave to refer from page 18 to > Page 23. ; 
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THEY ſhall only obſerve, with rega ard to what is alledged about 23 
payment of the City-fient and cels, That there is no fallacy in the 
reſpondents account of theſe matters. They have ſaid, that, even 10 
? = 

far back as 1583, the Merchants paid no leſs than four-fifths of the I 
ſtent, or common burdens of the city; and this is proved by the de- 
f VI. tl d 2 luded to abrogate WF 

cree of James the words are: t is concluded to 1 
*© the former cuſtom of ſetting of CXLENts, wherein the Merchants! p00 IJ 
wy . Hour the, and the Crafts the th part.“ And it is agreed, Ti hat os 


1 -r0- WM 
"rhe Merchants and Craftſmen —4 the burden and charg ge 1 
obe 
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u of indifferently, through the haill quarters of the town, without 
« giviſion of the rolls into Merchants and Craftſmen in time com 
& ing.“ This method has been continued to the preſent time; and, 
upon a diviſion of the rolls, it appears, that the proportion payable 
be theſe bodtes continues nearly the {ame at this moment. A di- 
function is attempted to be made by the petitioners, between the 
Merchants and the Guildry ; but there is not, or ever was any ſuch 


5 diſtinction; it was unknown at the time of the ſett; Merchants and 
f Guild Brethren are there fynonimous terms; and it is unknown in 
r practice, becauſe every brother of the Guild, who is not a member of 
£ one or other of the Incorporations, is capable of being elected a 
0 | Magiſtrate or Counſellor. The petitioners know this well; and 
f | they likewiſe know, that the Merchant Company have no relation to, 
0 or connection with the Town Council of Edinburgh. They are a 
is private Company, erected in the end of the laſt century, for carrying 
'e on ſome particular branches of buſineſs, ſpecified in their charter: 
ch The members are entitled to no other privilege or immunity. It is, 
a- therefore, exceedingly improper to bring that Company into the ar- 
ot gument. It is ſtill more ſo to bring in the ceſs, which, being pay- 
er ble to his Majeſty, concerns not, in any ſhape, the internal affairs 
or the city, or the {cot and lot of its inhabitants. Even by that roll 
iss proved, that the Guildry hold a ſuperior property to the Trades, 
nn the proportion of 634 J. to 402 J. the ceſs paid by the latter; and 
ait chat although houſes are, in a great meaſure, the object of their 
dat employment, and the property in which their whole ſtock is general- 
d- y laid out. From theſe circumſtances, therefore, they have no title 
0: o demand any furcher influence in the Town Council; and there 
er remains a plain and unanſwerable reaſon, why their preſent influence 
in mould, if poſſible, be diminiſhed. The revenues of Edinburgh are, 
na great meaſure, drawn by Tradeſmen, employed in the public 
cr) orks; the Merchants, on the other hand, by having no perſonal 
0 utcreſt in theſe matters, form a neceſlary check upon the Crafts, and 
MJ oicferve the public funds from falling a prey to that ſet of men. 
ans | . 
the I Taz reſpondents have only to add, That they have carefully peru- 
10 ee the ſetts of the ſeveral Burghs of Scotland, as they ſtand recorded 
ae n che books of the Convention; and, as far as they can obſerve, 
de- ere is not one Burgh in the kingdom in which the Craftſinen have 
e a chare or intereſt in the government, equal to one half of what they 
5 = 107 in Edinburgh; as alſo, that the election of the Deacons is al- 
11. 


Ways made by lcets under the controul of the Town Council, or that 
| SEE without 
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without leets the Deacons are choſen by the Town Council them. 


ſelves. 


BxFoRE the cauſe was laſt adviſed, the agent for the petitioner; 
was ſerved with excerpts from the ſerts of Glaſgow, Aberdeen, Perth, 
Dundee, Stirling, Linlithgow, and Dunfermline, which prov ed, that 
ſuch was the caſe as to theſe Burghs; and were it necellary, it all 
be ſhown, that the conſtitution of the reſt is the ſame ; but the re- 
ſpondents being ſenſible of the 1mpropriety of ſuch topics before a 


Court of juſtice, think it would be inexcuſable in them to walte the 


time of the Court in tuch . 
In reſpect whereof, &c. 
Jo. MACLAURIN, 
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